






HISTORIA PLACITORUM CORO 
Mifuofmer 9. Coron. 24. 3 H. 6. 26. a..(b), B. 
per Rolf... ay 

Tt feems by the cafe of Gerard belo ae § which was.a't at 
a plea in the time of ..4. tho the defendant may plead mi/nofner ) oh, 
his chriftian name, yet the king may aver conus per /’um nofme SF - — 
J’autre, tho it be otherwife in an appeal, but in.all cafes of pleading 
mifnofimer, he mutt pond over to the felony: Vide by, 88. a,b. 2h 
E. 4e71h. a. be Kisatd 

But,. as hath pBtiy tite faid, there is litle ne ‘comes, by 
thefe pleas to the prifoner upon thefe reafons; 1. Becaufe, if this; oe 
ception be taken in the country at the gaol-delivery, the court may 
allow the exception, and direct a new bill according to what the pris 
foner fays his true name or addition is, for, as hath been faid, whofo~ io 
ever pleads mi/nomer or a falfe addition muft give himfelf the true. name> tiny’ 
and true addition by his plea, and that will be conclufive to him, 

2. Becaufe this plea of mi/no/mer ov untrue addition fhall be al 
ways tried by the fame inqueft, that is to pafs upon the prifoner,, and : 
is ready at the bar, and at common law fhould never be fent to be 
tried in a foreign county. 34H. 6, 50. a. 1 E. 4.3. a satian 
of 5 E. 4. 2. @..as to the addition of place be contrary. 

: But however in all cafes of indictments of felony, the the [2 
‘len in. itfelf were a foreign plea, and triable, in another ss) | 
county, yet by. the ftatute of 22H. 8.. cap. 14. (continued . by. 2 
H. 8. cap... made perpetual by the,ftatute of 32.27, 8. cap. 3.) all 4 
foreign pleas fhall be tried by a jury of the fame county = i 
party is indicted, but that ftatute extends not to treafon, nor fo-an. ‘4 
appeal of felony, but 42 H.,.8. cap. 2. extends to appeals of Aelony, 
but not to an indidiment of treafon, fo that foreign, pleas.i in cafe ot... 
indiétments of treafon ftand as they did at common law, Co, Aue GC... 
p» 27. 

And note, that regularly in all pleas, whether to the writ, or. i 
by matter of record, or by matter of fact, or both, if the plea. pee a 
confefs the feloy, as.the plea. of a pardon in cafe of an oe 
or a releai¢ in cafe of an appeal, tho his plea bo found againft him,” 
by meas BS or Rigs againft bun by the court, yet he shall se ne 
i ebhee emia not thé poiint of the oosey ae oe ' faid 


ig the tbridge- obicer arguendo;, end Cerard’s cate 
» Corop. 274. contrary, See alfo einer 
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A PLACITORUM CORONZ. 
be convicted thereupon, but plead over to the felony moe guilty, as well 
_ upon an indiment, as upon an appeal, and aes in favorcm vite, 22 
E. 4. 39. per cur’. 9 He 4.1. b. 
Il. a third fort of pleas in abatement by matter dehors is matter of 





TA be indigted of the murder of B. and there is another said. 
ment afterwards taken of the fame death againft the fame perfon, and 
he i is arraigned upon the fecond indiGiment, becaufe it. is the king’s 
Suit the fecond thal not abate ; yet ufually the juftices quath the other 
by judgment. 

Yet nota the common courfe to prefer a new indictment of murder 
tothe grand jury, altho an inquifition of murder be returned by the 
corener, and if the coroner’s inquifition be infufficient indeed, it fhall 
Be.¢ -quathed, but if fufficient, it is ufual to arraign the prifoner upon 
both indiétments, and an acquittal upon one fhall be upon both; and 
this is done, becaufe otherwife the coroner’s inqueft«will ftand as a 
charge on record againft the prifoner, tho acquitted upon the indig&- 
ment, and procefs of outlawry will iffue thereupon’ 

So it is the conftant ufe at this day to prefer two indi€tments upon 
[240 ' the fame killing againft the fame perfon, one.of murder, and 

the other of manflaughter upon the ftatute of .1 Fac. for 

 ftabbing, and the prifoner arraigned upon both pleads to both, and 

the jury charged with both, viz. that if they find him: guilty of both 

. -indi€iments, to return it fo, if not guilty of murder, yet to inquire 
~ whether guilty upon the other indictment. 

_ Ifa duke, or an earl, or baron be indiéted by a common name of 

_ FS. miles, or F. 8. armiger, he may plead the mi/nefmer to the in- 

; diGtment, viz. that he is a duke, or an earl, or baron, or peer of the 

realm, sient nofme, &c. becaufe that title is part of his name, and in- 


"titles him to be tried by his peers; but then he muft thew forth a 


‘writ teftifying it upon his plea pleaded, beeaufe it is but dilatory, 

and fhall not be tried by the country, but by the record 35 H. 6. 

46. a. per Fortefeue. 6 bars Rep. 53. a. countels of “Rutland’s cafe, 
Pen euriam, . * ie 

ve thus far st dilatory pleas. fe s 
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CHAP. XXXL. et 


. ' 
Concerning pleas in bar of an indictment of felony or treafon, and. si . 
of auterfoits acquit. 


LEAS i in bar of the indiGtment of felony or treafon are of two 
~ kinds, viz. 1. Such as are purely matters of record, or 2. 
Such as are mixt, partly confifting of matters of record, pardly of 
matters of fact. 
. Of the former fort-are the pleas of pardons, either general by aie 
of parlianfént, or {pecial by the King’s charter. 
But becaufe the bufinefs of pardons is not only a large title and full” 
of variety, but is alfo applicable to all offenfes. criminal, whe- 
ther the party be indicted or not indicted, or whether con. [24t]. 
victed, or attainted, outlawd, or put in exigent, I fhall referve the 
difcuflion of pardons towards the end of this book. 
Of the latter fort are many pleas confifting of matters of record. and 
alfo matters of fact. And they are of thefe forts principally, 
1. Auterfoits acquit of the fame felony. 
2. Auterfoits attaint or convidt of the fame felony. 
3. Auterfoits attaint of another felony. 
4. Auterfoits conviét of another felony and had his clergy. ‘. 
Now as to the plea of auterfaits acquit, (as alfo auterfoits aitaine de 
mefme felony ou treafom,) it confifts of two kinds of matters. &. Mats 
ter of record, namely, the former indictment and acquittal, and before. 
what juftices, and in what manner, viz. by verdi@ or otherwife; and 
2. Matter of faGt, namely, that the prifoner is the fame’ perfon that 
was acquitted, that the fact is the fame of which he was man mie 
whereof he is now indi@ted, ‘Uhis plea, tho the prifoner miniftreth 
rudely, yet counfel thall be ‘afligned to him ts peat hie ples iat 
becaufe it is a fpedial plea. {9 
Mr. Stamford tells us, that the prifoner need not have the seeard of” 
his. acquitsil in poigne, becaufe the plea is not dilatory, but im bar, 
fand fo im the other cafe of auterfoits attaint, as it fcems,) i : 
to the difference taken by Frowick. 2. H. 7. 9. a. 
But if that thouldbe law, it were in the power of every otihima 
ee OY vending anterfoits Wigan rs - 
another 
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another court, and {0 to’put the king to reply nud tiel record, and then 

day given over to the next gaol-delivery to have the record, and to’ 
remove it by ¢ertioreri into the king’s bench, if the trial be there, or 

- the tenor of it by. certiorari into chancery, and by mitiimus into the 
court where the trial is. 

For regularly, if a record be pleaded in ‘bar, or declared upon i in the 
fame court, the other party fhall not plead nui tie! record, but have 

' » . oyer of the record; but if itbe in another court, he fhall plead 

[ a4 nul tiel record, and a day given to procure the certificate of 

the record, or the tenor thereof. 5 H..7. 24. a. 4. 

But it feems, that for the avoiding of falfe pleas and furmifes and to 
bring offenders to {peedy trial in capital caufes the prifoner muft thew 
the record of his acquittal, or vouch it in the fame court offe of thefe 
‘ways. 

1. By removing the tenor of the record of his acquittal into chancery- 
by certioreri, and having it im poigne, or fent to the juftices by mitzi- 
mus fub pede figilli and thus the prifoner pleading auterfoits acquit fiew~ 
ed the record of his acquittal fub pede fiyilli 2 E. 3. 26.6. Coron. 150. 

2. Or elfe if he be arraigned in the king’s bench upon an indi€tment 
removed, or found before them, and were formerly, acquitted of the 

, fame felony, either before juftices of peace or gaol-delivery, the court 
will give him a writ of certiorari to remove the record before them, 
and refpite his plea till he can remove his acquittal into the court, that 

* © fo he pray form his plea upon it, for the record is part of his plea, and 

thys it, -was done. 20 E. 2. Coron. 232. and thereupon his plea is put 
inté form fetting out the record in certain, Er Asc vocat recordum ac- 
quietancia preditle coram ipfo rege hic.ad mandatum domini “regis mi/~ 
fim SB coram ipfo rege remanens; and thus it is pleaded in 2£. 4. in 
| Hadfon’s cafe, who was arraigned in the king’s bench for murder, and 

_ | pleaded.an acquittal before the juftices of peace in Lincolnfhire, 

_ &Biitat is to be obferved, that the recordsnuft-be removed by writ; 
for altho the king’s bench may take an indi€tment or other record. of 
the juftices of peace proprits manibus, where it is t6 be proceeded on 
for the king, yet‘they cannot take a regord of an acquittal to ferve 
9 gage writ. 8 £. 4. 18.4. 3 £.3..B. Goron. 218% 

- » Ifaman pleads auterfoits acquit de mefine felonie, and vouch the 

ti i recned, the court may examine proof, that it is the fame felony, and 
thereupon allow it without any folema confeffion by the king’s attorney, 
ae 36 Afiz. 15. Butthe fafelt way mabe ane: of the king's songee 


ere u inde . or 





or an inqueft charged to inquire, salen it be the tise soit 
Entries $85. @. his plea allowed by the ‘teftimony of the juttices of 
peace before whom he was acquit, ideo confideratum*e/? guid prodiitays 
B: de felonia preedifté fit quietus eat inde fine die.’ 

3. If the prifoner be indi€ted and arraigned i in the country beta’ 
juftices of gaol-delivery, &e. and the prifoner pleads auterfotts acquit 
of the fame felony before the fame juftices in that county, or other 
juftices of the fame county, that were before them, then he concludes 
his plea, Er hoc vocat recordam acquietancia, praedi@ie coram prafatis 
jufticiariis at fuch a gaol-délivery ; and if it be in the king’s bench, he 

mentions the term and roll, and thus is the plea in 13 A 4." Clade 
cafe in the king’s bench. 


So'that the-prifoner, tho he doth’not thew the record /ub pede Fivilli eS 


vet he muft plead it certain, and have the record in court and remove 

it thither, if it be notdin the fame court, and not expeét till nu/tiel ren. 
cord be pleaded, fér it is part of the prifoner’s plea, tho the court may 

favour him’ with time to procure the removal of the record. -#«.+ 4. 


Now the matter of faét of his plea confifts in his averment, that he . 


is the fame perfon. ‘and that the felony, whereof he was acquitted, ig $ 
the fame whereof he is indicted, which is iffuable, and the king’s at- © 
tomey may takeriffue upon it, or confefs it if it be tue, and then 
thereupon judgment fhall be entered, gudd eat fine die, or the court ” 
- may examine proofs and allow it. 26 4f7z. 15. 
But it is to be known, that there muft not only be an copied ty 
verdiGt, but a judgment thereupon, quad eat fine die, for the bare vera 


di&t of his former acqpittal is not a fufficient bar without a ee “ 
try of i 


pleaded alfo, tho the acquittal regularly is a warrant for en 
judgment at any time after. 

And note alfo, that a formal acquittal by judgment is not only a 
bar of a new indi&tment for the fame offenfe, but if the party be out~ 
lawd upon that ‘new indi€tment, he may aflign his former acquittal. 
for error in’ that outlawry, and reverle it for that caufe, and in dist” 
cafe the judgment is not only for'the teverfal of the outlawry, pein 
farther, quad ipfe tam de indilamento de morte & murdro pra- 

di? kc, ghadm' de utlegarid predifté eat fine die, and fuch is (24 ma] ae 
the judgment i in Clud’s bein 4. iwhere that ertor ig afigne 


we 
i 


| 
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‘acquitted. 2. What manner of acquittal there muft be to make ita 
bar. «3. In what fuits auterforts acquit is a plea. 

I. As to the firft of thefe. 

If & and B. be indiéted as principals in robbingror killing of D. 
‘and B: be convict as principal, and 4. be acquitted, if after this 4. be 
indicted, as acceffary after the fact, this formal acquital as principal, is 

* no bar, for it is another offenfe, 27 Afiz. 10. Corcn. 200.3 H. 5. 6. 

B. Coron. 463. Stamf. P. C. fol. 105. a. 

But if 4. be indicted as acceffary before the faét, he may (as it is 
held,) plead auterfoits acquit as principal, becaufe it is in effect the 
fame offenfe. 2 E. 3. 26. b. Coron. 150. 282. but antiently the law 

“was otherwife. 8 E. 2, Coron. 424. Itinere Kant’. 
If &. be indiéted in the county of B. for the murder of C. and it be 
 fappofed that the murder was committed 1 Martii 11 Car. and he be 
acquitted. and after indicted again in the fame county, fuppofing the 
murder 21 Car. yet notwithftanding that variance He may plead axter- 
foits acquit, and aver it to be the fame felony, for the day is not ma- 
terial, and befides the death is of a perfon certain, who can be-but 

once killed. 3 Afiz. 15. 25. E. 3. Coron. 136. 22 Affim. 55. 

And the fame daw feems to be in an indiétment of robbery, tho it is 
poflible feveral robberies may be committed at feveral days, for ftil x 
lies in averment, that it is the fame notwithftanding the variance. 

’ Ifa man be indi@ed for the robbery or murder of Fah a Stiles and: 
"aequitted, and after indicted for the robbery or murder of Fohn a Nokes, 
© yd plead anterfoits acquit, and aver it to be the fame perfon 

notwithftanding the variance in the firname, for a man may 

[a4 5] have divers firnames, and he may aver, que conus per'l’un no/- 

“Wie TP autre. 26 Affiz. 15. Coron. 189. 11 H. 4. 41. @ 
** If A. be indisted in the county of B. for a robbery or other felony 
- fappofed to’be done at D. in the county of B. and be acquitted, and 
be afterwards indi€ted for a robbery upon the fame perfon in the 

“county of B. but at another vill, yet he thal plead auterfoits acquis not- 

4withfanding the variance of thé vill, and may aver it to be the fame; 

but if he-be afterwards indi@ed in the ‘county of C. for a robbery fup- 

" pofed to be committed in the fame county of C. (as it stmft be,) he 
fall never plead auterfoits acquit of the fame robbery in the county of 

_ B. for the juftices in the county of B: can only inquire touching a 

felony in that county, and therefore it can never be averred to be the 
te Fc alma that it see st nat qisite ° 
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“And therefore the book of 41 Affix, 9. where RERES Hee 
in a foreign county was allowd, muft be intended of an indi@ment — 
removed out, of that county, where he was firft indicted and ac~ 
quitted. ; 

If 4. rob B. in the county of C. ‘and we goods into the 
county of D. tho he cannot be indicted of robbery in the county of 
D. yet he may be indiéted of larciny in the county of D. becaufe the 
goods were carried thither ; but fuppofe he be acquitted of larciny!im 
the county of D. yet that acquittal is no bar to an indictment of a 
bery in the county of C. becaufe it is another offenfe. 

Nay it feems, it is no bar to an indictment of larciny in the county 
of C. for tho he be acquitted in D. it may be becaufe the goods were 
never brought into that county, and fo the felony in C. may not be 
in queftion, neither can the grand inqueft or petit jury in the county © 
of D. take notice of any felony committed in the county of C, and 
fo the felony in @. is a diftinct felony from that contained in the in- , © 
diétment in D. 

If 4. commit a burglary in the county of 2. and likewife at the 
fame time fteal goods out of the houfe, if he be indiéted of larciny 
for'the goods and acquitted, yet he may be indicted for the barglthy, 
notwithftanding the acquittal. 

And 2 converfo, if indi€ted for the burglary and acquitted, [2 6] 

- yet he may be indiéted of the larciny, for they are feveral 4 
offenfes, tho committed at the fame time. And berglary may bé 
where there is no larciny, and larciny may be where there is no 
burglary. t 

Thus it hath happened, that a man acquitted for ftealing the horfej 
hath yet been arraigned and convict for ftealing the faddle, tho —_ 
were done at the fame time. 

But if a man be acquit generally upon an indiftment of niet 
auterfoits acquit is a good plea to an indi€tment of manflaughter “of 
the fame perfon, or 2 convenfe, if he be indi@ted of manflaughter, and 
be acquit, he fhalf not be indiéted for the fame death, as murder, for 
they differ only in'degree, and the fact is the fame. ‘4 Co. Rep. 46. Be. 
Holeroft’s ‘cake per cur’, and upon the fame reafon auterfoits acquit” 
Since ee A aN mg gees tat v0 on AS 
petit treafon, and 2 conver/o. a 
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g46 HISTORIA PLACITORUM CORON. 
- And therefore; if 4.-be aceufed and committed for felony, but no 
bill preferred, or ignoramus found, fo that at the end of the feffions he 
* is quit by proclamation, and delivered, yet he may be afterwards in- 
diGed. for he is not legitimo modo acquictatus. 

If 4. be .affaulted upon the highway, or in his houte by thieves or 
burglars to rob him, and he kill one of the thieves, which is no fe. 
Tony in law, and this matter be {pecially found by the coroner’s in- 

or grand ingueft, whereupon he is difcharged, yet he may be 
indicted de novo feven years afterwards for murder or manflaughter, 
and cannot plead the acquittal by the grand ingueft. 

But if he had been indicted generally of murder or manflaughter, 
and pleaded to it not gui/ty, and this {pecial matter had been found by 
the petit jury, and thereupon judgment given, gudd eat fine die, if he 
be afterwards indicted for the fame fa&t, hé may plead auterfoits acquit. 
Crompt. fol. 28. a. Bull's cafe 26 Eliz. 

Therefore it is no prudence to have the matter in any cafe 

(247] found {pecially by the grand inqueft or coroner’s inqueft, tha 
the fact being truly found by them amounts not to felony, as in the 
cafe before ; and fo per infortunium, or fe defendendo. 
», Tf 4. be indi€ted for felony, and be erroneoufly acquit by the mif- 
taken dire&tion of the judge, as, for that the felony was. not com- 
mitted the day mentiond in the indictment, yet that miftake lies nox 
in averment, but to another indigtment fetting the day sighthe may . 
plead auterfoits acquit. 2 Co. Infiit. 318. 

_ If A. be. indiéted of murder or other felony, and plead nom park and 

a fpecial verdiét found, and the court do erroneoufly adjudge it,to be 
\ mo felony, yet.as long as tat: judgment ftands unreverft by writ of 
grror,.if the prifoner be indiGted de nove, he may plead auterfoits ace 
quit and ihall be difcharged: wide 9 H..5, 2. b. for it is the. king’s 
". @wn fuit, and tho’ the error appear, and regularly she judgment, againg 
~the king is /alvo jure regis, .yet it is otherwife invcafe of life. 
» But if the judgment be reverft the party may ‘be, indi€led de novo; 
quere, whether in that cafe upon.the reverfal.upon the, point of the 
_werdiét the party ‘thal! not be.execnted, for the judge.@ que fhould have 
"given that judgment, but it feems ia fayorem vite he thall be arraign- 
ed de novg, for poflibly he hath other matter for his defenfe... 
If at common law 4. had committed murder, and.had ‘been: ar- 
peas raigned within the year upon an indiGtment, and had been acquitted, 
ica cuperges fhould not buen ames “—_ 


; 
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acquittal pleadable to another inditment or ayecets vide ® H. 56d 
Goron. 463. 16 E. 4. 11. a. nie 
4-was indiéted for the murder of B., by poifoning, and the indiéte 
ment runs gudd,B. fidem adhibens perfuafioni diéti A. nefciens predic= 
tum potum cum veneno fore intoxicatum recepit F bibit, per quod bre 
didtus B. immeditat? poft receptionem veneni prediéti obiit; but it is not 
alleged, quid venenum predictum recepit & bibit; upon this he was 
arraigned and acquitted, and had judgment, gudd eat fine die. After- 
wards he was indi€ted again for the fame offenfe, and plead- (248) 
ed auterfoits acquit, and fhewed ‘thé record in certain, and 
pleaded over to the felony and murder not guilty. 

It was refolved, 1. That the indictment was infufficient fot this 
caf. 2. That in this cafe auterfoits acquit was no plea, becaufe the 
indi@tment itfelf was infufficient, for it, containd not any matter of * 
felony. 3. And fo he is not /egitimo mado acquietatus, and fo the dif- 
ference is between this cafe amd thofe above of an erroneous judg< 
ment, for here the foundation itfelf, namely the indiétment contained 
no felony. 4. But if the error be only in the procefs in an’ appeal 
or indiétment, and yet the prifoner appear and plead mot guilty and 
be acquit, this acquittal is pleadable 19 Z. 3. Coron. 444, 5. Bug 
if he had been attainted upon this infufficient indi€tment and judgment 
given, he fhould not have been auterfoits arraigne upon a new indiét 
. ment for the fame offenfe, unlefs the former judgment had been firft 
reverfed. 6. But auterfoits convid? ot auterfoits acquit by verdict tog 
is no plea, unlefs judgment be given upon the conviction or i 
imany cafe, 4 Co. Rep. 44,45. Vauxe’s cafe. 

And the.true reafon of this judgment is rightly given by signal 
Coke, P. C. 214. becaufe the judgment upon the acquittal is» only, 
guéd eat fine die, which may be upon the defeét in the indiétmient, 
which the judgesare bound to look into, and it fhall be fuppofed, 
that it was given upon that defect, and not upon the verdiét, for the 
judgment is the fame in both, but the judgment upon a conviction is; 
quid fufpendatur,-which is allahe judgment that can be given. i 

But in the cafe of the fpecial verdi&t above, whtre an erroneous _ 
judgment of acquittal is given, yet it is conclufive to the king till 
the judgment be reverfed by error, for the judgment could’ be only 
ity indiftment being — and fo is the 
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_. And note generally, that where auterfoits acquit or attaint is plead. 
ed, yet in favorem vite he hall plead over to the felony, and be triet 
‘. for the fame, tho his fpecial plea be saa or adjudged againit wh 
 Vauze’s cafe, ubi fupra, ec. & 22 E. 39. 
Ill. The third general is ee and in what fuits auter- 
[249] foits acquit is a good plea. 
“If A. be appeald of murder of B. by C. as fon and heir of B. and 
is acquitted, and in truth C. was not the heir, but D. and thereupon 
SD. brings an appeal, this auterfoits acquit is no plea, becaufe not 
brought by the right party. 21 H. 6. 28. 6. neither is it a bar to the 
king, but he may be indicted notwithftanding that acquittal, or if D. 
be nonfuit in his new appeal, he may be arraigned upon that appeal 
at the king’s fuit. 21 H. 5. 238.4 * 
If an appeal of murder or robbery be brought by 4. againft B. and 
B. is thereupon acquit by verdict, regularly this is a good bar to an 
inditment preferred by the king for the fame robbery or murder both 
at common law and at this day. 

_ But an acquitral by battle upon an appeal is Held to be no bar to 
an indiétment for the fame offenfe: vide Stam. P.C. Lids IL. cap. 36. 
p 106. 4. (*) 

And at common law, if 4. had been arraigned upon an indiétment 

, for murder or robbery, tho within the year, if an appeal be after 
brought for the fame crime anterfoits acquit uponthe inddtment had . 
been a good bar to the appeal, 16 E. 4. 11. a. 

And therefore the juftices at common law would rarely arraign 2 
prifoner upon an indictment, efpecially for murder within the year 

» afterthe death in favour of the appeal. 22 £. 4. Coron. 44. unlefs 
the appellant had been an infant 32 H. 6. Coron. 278 & 279. or the 
_ evidence had been very pregnant. 21 H, 6. 28. be 

Bur-now by the ftatute of 3 H. 7. cap. 1. invcafe. of aniedor or 
‘glaaliaaghier the juftices fhall proceed 16 arraign-the:prifoner upon 
-an indiGment, tho within the year ; and if the principal or acceffary 

Bese be acquitted or attainted within the year and day, yet this 
if thall be"no bar to an’ me opens sen these ‘had 
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fenders be acquit within the year, the court bagi’ not to difel 
them, but at diftretion to bail or commit them, till the year and ay 
be paft, vide le fatute. 

So that by this ftatute atiterfoits acquit or attaint upon an indigt- 
ment of murder or manilaughter iso bar of an appeal for the fame 
death, tho on the other fide auterfoits acquit or attaint upon an appeal * 
ftands {till a good bar to an indi@tment for the fame murderof man- ~ 
flaughter, Stamf, P.C. ubi fupra. 4 Co. Rep. 40. a. Darley’s cafes 

But auterfoits convic? of murder or manflaughter, and had his clergy , 
upon an indictment is a good bar to an appeal notwith{tanding this 
ftatute, for indeed the ftatute itfelf hath this exception, the benefit of 
clergy not being had, 4 Co. Rep. 45. b. Wigg’s cafe, and this, tho an. 
appeal were depending, whereunto the prifoner had not pleaded at the 
time of his acquittal. 4 Co. Rep. 45. . Holerofi's cafes 

But the cafe of other appeals, as of robbery, rape, &e. are abe 
within this ftatute, and therefore auterfoits acquit upon an indiétment 
within the vear ftands as at common law a good bar to an appeal of 
robbery, or any other offenfe other than murder or manflaughter, 

And yet at this day the judges never forbear to proceed upon an 
indi€tment of robbery, rape, or other offenfe, altho within the yeaty 
and the reafon is, becaufe appeals of robbery efpecially are very rate, 
and of little ufe fince the flatute of 21 H. 8. cap. 11. gives reftitution 
to the profecutor upon an indictment, as cffectually as upon an 
peal, 

Index to 2 Hawk. P.C. Tit, Bar. 





CHAP. XXXIL fast] 


Concerning the 3 gre of auterfoits attaint or convict of the fame feo 
¥ “or any other offenfe. 


bis A, be indi&ed and ‘comial of felony, but hath neither jodgmet 

of death, nor hath prayed his clergy, this is no bar of a new in- 

diGtment for the fa offenfe, if the frit were infufficient. 4Co. Rep. 

45.4. Pause’ s cafe, and it feems, tho it were fufficient, yet it sao” | 

‘bat without clergy or r judgment ; but if he bad his clergy allowd him, 2 
Yoh IL. \ , aulere 
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ag IST RIA  PLACITORUM. CORONE. 
ew sc tere and had his clergy is a good bar to an indictment, 
‘or an appeal for the fame crime, and fo remains at this day, not. 

withftanding the ftatute of 3 H. Ts cap. le 4 Co. Rep. 40. a. 45. 6. 
Wigs’ 3 cafe. 

And fo ivis tho he prays his clergy, and th court will advife upon 

, it, tho the clergy be not actually allowd. (*) 4Co. Rep. 46. a. Hel- 
ae Co. P..C. cap. 51. 

» Muterfoits attaint de mefine felonie, tho upon an safuGcieat indiét- 
ment, was at common law a bar to appeals, as well ; as indictments of 
“the fame offenfe. 4 Co. Rep. 45. a. Vauxe's cafe, and remains fo ftili, 
at this day in all cafes but in appeals of death, which is alterd by the 
ftatute of 3 H. 7. cap. 1. 

If 4. be atraint of felony by outlawry, vet, if he reverfe the out- 
lawry, he fhall be put to anfwer the fame felony, and plead to the in- 
‘dictment, whereof he was outhawd ; but if he reverfe the oudawry 
for this error, becoufe he was auter/oits acquit for the fame felony, 
(which, as before is faid, is affignable for error,) he fhall be dif- 
charged of the radictment, for it ftands as well a plea to the indict- 
ment, as an error in'the outlawry. 

[252] If 4. be indiéted ‘of piracy and. refufing to plead hath 
,judgment of peine forte & dure, and by the general pardon 
piracies are excepted, but the judgment of peine forte &9 dure is par- 
doned by the gencral words of all contempts, guere, whether he may _ 
be arraigned for the faine piracy, but by the better opinion he may 
be arraigned of any other piracy committed before that award, 14 Elia. 
oy. 308-2: 

If 4. be attaint of treafon or felony by outlawry, yet he ‘hall not 
be de novo indiéted or appeald forthe fame felony till the outlawry 
‘be reverfed, for auterfoits atcaint of the fame felony is a good plea, 

, a, P.C. 233. 
” Auterfoits attaint de murder is a a goed plea. to an indictment of petit 
treafon. 

If A. had been indiQed at common law of Beas: and had judg» 
‘ment of death, yet he may notw ‘ichftanding his attainder be arraigned 

“for treafon comniitted before the felony for the advantage of the king, 
who is to have the efcheat, but not for a treafon_ committed. afier the 
= gees 1H. 6.5.6. Ssaonf: Pit; Eid Meng sa fol, 107.5, But 
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HISTORIA PLACITORUM CORONA, 
tn this my Jord Coke differs from Safad, 0d Sith tab for \treafon 
committed after he fhall be arraigned. - Co. Pil. p. 213. (a) ne wh te 

If 4. commit divers robberies,,one upon B. another after 
upon C, and.afterwards another upon Dz and they bring feyeral ap. 
peals, and he be atraint at the {uit of 2. yet he fhall be put to anfwer 
to the appeals of C. and D. for the benefit of the reftitution of na 
goods. Stamf. ubi fupra. 

And if there be an indi&ment and attainder at i profecution. ‘of 
B. yet quere, whether after at the profecution of C. he es not be 
put to anfwer an indictment at his profecution to have ben if 
tution upon, the flatute of 21 H. 8.:cap. 11. Stamf. Lid. 3. eh 

It feems in that cafe there may be an inqueft of. office to inquire of 
the robbery of C. {fo as to intitle him to reftitution without aici i 
the party upon an indictment of C. 

If 4. commit feveral felonies and be attaint for one of thofe 
felonies, and the king pardon that attainder and the felony, (2 253] 
for which he was attaint, if he be after indiSted or appeald for the 
fame felony, he may plead his attainder, and it will be no good repli- 
cation to fay he was pardoned after. ; 

But, yet he may be indicted or appeald for the other felonies, and if he 
plead his former attainder, it is a good replication to fay he was par- 
doned after, whereby he is now reftored to be a perfon able.to anfwer 
to thofe offenfes. 6H. 4.6.5. 10 H. 4. Coron. 227. wide contra 
Co. P.C. p. 213. 

And fo if a perfon attaint commit a felony after, and be pardoned © 
the firft felony. and attainder, yet-he dhall be put to anfwer the new : 
felony. 6 H. 4. 6. b. 

If A, commit feveral felonies and be convict for one of them, but 
no judgment of death nor clergy given him, he may be indiéted for 
all thofe former felonies. Stamf. ubi fupra. 

But if he bad been conviét for any one felony and prayed his cler- | 
gy, and read and been deliverd to the ordinary, he thould never be , 
arraigned for any of thofe former felonies. And it feems by the better Soe 
opinion, that if he shad prayed his clergy, & tradito ei libro legit ut 
clericus, but no award of. traditur ordinario, yet he thould not be ar 
raigned for any felony commited before his Elergy allowd,. for it was 
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“ihe: bie of the ‘court, that that they did not award tradatur ordinarie. 
» 4 Eliz, Dy. 233. b. CoP. Cy cap. 57. 

" ‘And the reafon is, becanfe the fatute’of 25 E, 3. cap. 5. pro clero 
enaéts; that he fhali be arraigned of all his offenfes together, and then 
deliverd to the ordinary, and fherefore if once deliverd to the ordi- 
nary, all his Capital offenfes committed before are in effect difcharged, 
and therefore at Ieaft before’ the prifoner departs from the bar after 
his clergy allowd, he aga be indiéted, or otherwife he is for ever dif- 

Qed. 

But for any felony committed after convidtion and clergy allowd, 
he may be indicted and arraigned, but not if he flands attainted and 
a cite a 

© Butat this day that old law concerning the eae ot 

b 54] offenfes by clergy allowd is alterd. 
By the flatute of 8 Eliz. cap. 4. it is enacted, ‘* That if any per- 
- fon admitted to his clergy fhall before fuch hig admiffion have 
“ committed any offenfe, whereupon clergy is not allowable by the 
-** Jaws and ftatutes of this realm, and not being thereof indiéted and 
** acquitted, convicted or attainted, or pardoned. fhall and may be in 
“4 died or appeald for the fame, and put to anfwer, as if no fuch 
’  admiffion to clergy had been. 

And by the fiatute of 18 Kiiz. cap. 7. delivery to the ordinary is 
taken away, and burning in’the hand wholly fubftituted in lieu there- 
of, and that every perfon admitted to his clergy fhall anfwer fuch 
felonies or offenfes, as he fhould have done, if he had been deliverd 
to the ordinary and made his purgation: » 

So that now, clergy doth difcharge all offentes A within 
clergy, but not fuch other offenfes, as are out of the benefit of clergy. 

There remains one {pecial kind of auterfoits acquit of another per- 
fon, than he that pleads it, which I fhall mention and fo conclude 
‘this chapter. 

The acceffary upon his arraignment may pled the acquittal of the 

_ principal. 
. A gaoler arraigned for the voluntary. efcape ap a prifoner for felo- 
“ny may plead the acquittal of the felon of the principal felony, and 
< fo may the refcuer arraigned upon an indiétment for refcue of a-felon, 
Fr ie, «and that is the reafon, that the gaoler and refeuer fhall never be ar- 
“"ralgned till the principal felon be tried and convigted, beet? he ke 
ques the ens or geal: cannot be. guilty of ee. 
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If A, fteal the goods of B. and break prifon, A. ay arraign 
or the felony of breaking prifon before the arraignment ‘pom 
principal felony, but if 4. be arraigned upon the principal felony ai 

acquitted before conviction of the felony for ‘breaking the prifon, oe 
may plead this acquittal, for hereby that felony is purged before his 
conviction, this was Mrs. Samford’s cafe in Kent for ns 

ing the goods of the earl of Leicefter. (*) ~s “[ass]_ 

To conclude this: whole matter of auterfoits equi} ‘ieee ‘or at- 
taint thefe things are to be obferved. . 1. The party that pleads th 
record. muft plead it {pecially fetting forth the record. 2. He muft 
either fhew the record /ub pede figilli, or have the record removed. 
into the court, where it is pleaded by certiorari, or-if it be a record, 
of the fame court muft vouch the term, year and roll, for the record 
is part of his plea.. 3. He muft make averments, as the cafe thall 
require, as'that he is the fame perfon, that it is the fame offenfe.. 

4. No iffue fhadl be taken upon the plea of mu/ tiel record, becaufe it’ 
is pleaded .in court, but the king’s attorney may. have oyer of the re- 
cord. .5. The avérments are iffuable. 6. If iffue be taken upon. 
them they fhall be tried by the jury, that is returned to try the pris 
foner by the ftatute of 22 H. 8. cap. 14. ‘1. He, that pleads thefe 
pleas,.mutt alfo plead over not guilty to the felony, for if the pleas be 
adjudged againft him, yet he thall be tried upon the not guilty. ‘y 





See Index to 2 Hawk, P.C. Tit, Bar. 


(*) Vide fupra, Partl. p. 6126 


CHAP, XXXII. 


Concerning pleas to the felony, viz. Not guilty. 


EGULARLY, where.a man pleads any plea to an indictment or 

appeal of felony that doth not confels the felony, he thall yet 
plead over to the, ‘felony in favorem vite, and that pleading over to 
the felony is neither a waving of his {pecial plea, nor — Lt Plea | 
* jnfufficient for doublenefs, 22 £. 4, 39. . ei Fs 
"And therefore, if he pleads any matter of fact totaal Ge ian 
nos topstaeg add convitl, oriterfoitsacquit he thal! if) 56] ns 
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WT ‘his plea be found or tried againtt him, yet he fhall not be thereby 
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“‘convidt ‘without. mie. the ee and trial thereupon. 22 E. 4. 
Be | Ble Nore - 

» But if 2 a man plead to the’ jurifdiction of the court, as if an indi@- 
i: of vape be found before the fheriff in his Zurn and deliverd to 
the: juitices, becaufe the thetiff hath no jutifdiftion to take an indit- 
ment of 3 rape, the prifoner 1 may ‘plead ‘to it without anfwefing to the 

ony, thus it was'done,. 22 F.'4..22. b. which was one Whiécler's 
dafe; fo if the juftices of the peace fhould arraign one for treafon. 

Or if alman plead'a plea, that confeffeth the fa, as a releafe in 
an appeal, ‘est not scare! ‘over to the felony:: 22 E. 4. 399. 8. 
aH. ea ae 

“ But-yet even in acti it fee to'lme, that'he may, if he pleafe, 
plead over to the felony not puidty, and accordingly iti is on ey Mark~ 
ham, TE. 4. 15a. in cafe of a téleafe.” 

“AF 4. be indicted’ of felony atid plead the kking’s petis for in- 
ftance, “if the indi€iment be of thurdet, afid the party plead’ pardon 
of felonics;’ or the'like, ‘he fhall not nced to plead over to the wimeh 
bécaufe it fuits not with Ris plea. 

~ And yet,"if the pardon upon a demurrer of the king’s siteiiey, or 
upon advilement of the court be adjudged infafficient, the party fhall 
not be thereupon convict, but hall be put to plead to the felony and 
be tried for it, and yet the pleading of the pardon is a kind of con- 


 feffion of the faa, but yet in Javorem vite the party thall be put to 
_ anfwer the felony (*) ; and thus it was done in the cafe of Rutaby, 


(+) who was indiGed for murderin-Durham, and the indi€tment re- 
moved by certiorari into the king’s bench, and there he pleaded the 
King’ 8 pardon of murder; which for fome defedis were adjudged in- 
~ fuficient to pardon him. 


~. He was thereupon. remanded, jand the indigtment ‘remitted, and 


tried for the fat in Durham, and, as Ihave heard, acquitted. Hil? 
1653. e 

And regularly in all cafes of: felony « or treafon, where @ 
man pleads a fpecid) matter; tho he conclude his piea with 
not guilty to the felony, or doth not conclude it fo, yet if his plea be 


ya oe found, or ruled againft him, he fhall sad vadedont- Saba 
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uit and. bested Gi Ps felony, fo tho a may hal 
fome cafes for mifpleadmg, yet he. thal not lofe his life f 
ing. Stamf. P. C. Lib. U. caps 34, fal. 98.6. > 
And therefore the book of 14 E, 4,.7. a. that faith, if the 
demurs, and it be judged againft him,eit is peremptory, and he fhall : 
be executed, mnft be underftood cum grano falis; and therefore a : 
in abridging it, B. Perempcory 86. makes doubt of it.” ei 
But the true difference feems to be this, if a perfon be indi@ed or 
appeald of felony and he will demur to the appeal or indiQtment and 
it be judged againft him, he fhall have judgment to be hanged, | 
it is a confeffion of the indiétment, and indeed a wilful confeffion, ‘for 
he may have all the advantages of exception to the infufficiency ‘of 
the indiétment or appeal by way of exception either before his plea 
of not guilty, or after his conviction and before judgment, as he might j 
have by demurrer, and in cafe of his demurrer no judgmeht of peine Ke 
fort & dure can be given, becaufe the demurrer is.a plea, and thus 
the book of 14 £. 4. 7. a, and 1.£. 4, 29. @. are to be underftood, Y 
and accordingly 2.02, Jnfiit. 178, Super fiat, Wefim.\, cap. 12. “! i ah 
But if the prifoner pleads in bar, and concludes, as he ought to ; ia 
felony, or plead a pardon, where he concludes not to the felony, an 
the attorney general demur, and he join in demurrer, and it be a 
judged againft the prifoner, yet he fhall be put to anfwer the felony, 
for this demurrer is no confeffing of the indi@tment, and it is all one, 
as if his plea were found againft him by the jury, or by certificate-of — 
the bithop, which yet is not fo peremptory (a) but he shall be afer. 
tried for the felony. Stamf. P.C. Lib. 1. cap. 34. fol. 98.6, io 
If A. be indicted of murder and he bath the king’s pardon ¢_ 
of manMaughter, if he be arraigned upon the indictment. for [as8 J 
inurder, he muft not plead generally not guilty, for then be waves his 
pardon, but he muft confefs the indictment as to manflaughter and 
plead thereunto the king’s pardon, and as to the murder, viz. inter 
Hittion ex malitidvpracogitata he isto plead not guilty, and if he be» a 
found guilty of murder, he hall have judgment, if acquit. of f the es a 
murder, then his plea fhall be‘allowd, and ing dirceted itin Sip 
Thomas,Peitus’s cole in Norfolk about 24 Car. 2. and it is purfuant. vs 
to the diretion of the ftatute of 13 Re 2: cap. 1. which requites, 
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CORONE. 


Sika shape were ‘fain of malice prepenfe, and if fo, the pardon 
"to be difallowd. ey 

‘Now the plea to ee felony confilts of two parts, viz. 1. The 
"hae of net guilty. whereunto the clerk joins iffue cu/. prif. 2. The 
putting himfelf vpon the countty, when ‘the clerk demands how he 
will be wied. 

* Ffreither of thefe fail, it is in law a ftanding mute, whereupon in 
cafe ‘of felony he is put to his penance, and in cafe of treafon he hath 
judgment, as upon a nihil dicit, and fo is attainted. 14 E. 4.7. a. 

“In cafe of an indiétment of felony or treafon there can be no jufti- 

' fication made, as a man cannot plead, that what he did was /¢ defen- 
¢  dendo, or in his defenfe againit a burglar or robber, tho it amount in 
truth to no felony. 

“And the reafon is, becaufe the indiment fuppofeth in treafon, that 
the fa&t was done proditorit & contra igeantia fue debitum, and in 
felony, that the fa&t was done felonic?, which is the point of the in- 
diétment, and muft be anfwered dire€tly, but upon not guilty pleaded 

~ he fhall have the advantage of all fuch defenfes, as he can make to 
acquit himfelf of the felony or treafon, and may give all his {pecial 
defenfe in evidence, tho the matter of fat be proved upon him, and 
fo-it is the moft advantageous plea for the prifoner. 
-_ If durefs and compulfion from others will excufe him or his own 
neceflary defenfe in fafe-guard of his life, or any other matter, the 

. jury upon the gencral iffue ought to take notice of it, and to 
[: $9 ] find their verdi&t accordingly, as effetually, as if it were or 
_ could be {pecially pleaded. 

“+ ‘And now we have brouglit the prifoner to his trial; wherein we 
fhall now proceed. And thefe trials of prifoners are of two kinds, 
) pit. by battle, or by the jury, 

The former doth not concern indiAmems, for therein there is na 
trial by battle, but concerns only appeals and appfovers, and I thall 
therefore defer the difcuffion of trials by battle, till I come to con- 
fider of appeals in,the end of this book, and proceed to the bufinefa 
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CHAP XXXIV. 


Touching the eva of oer by 2 ond fr f, es pret, Bs 


FTER the prifoner had pleaded and put himfelé upon the coun- 
try, the next thing in order HraMEngiae womanne 
offender. ‘ y 

And therein thefe things will be neceffary to be confidered. ne 
The procefs, that brings in. the jury to try the prifoner. 2, The res 
turn to be made of them, and of what nature and quality they ought, 
to be. % What is to be done, if they appear not, or be challenged 
off. 4. Concerning the challenge of the king, or of the prifoner 
unto them, if they do appear. 5. The trial and allowance, or difal~ — 
lowance of the ghallenge. 6. The order of the fwearing of the jury, 

7. The evidence to be given to the jury, what, and how, and in 
what manner... 8.*The demeanor of the jury before and at the time _ 
of the delivering of the verdi&. 9. The verdict itlelf, how to be - 
given and’ordered by the jury and by the court. 10. What is. to be 
doné¢ in cafe of mifcarriage of the jury either in their, verdict, 6or 

or the circumftances that attend it. [2 ; oy 

I. And firit therefore | will confider what, and how. procefs is te 
iffue to bring inthejury. 

And this. will be various eounliag to ones courts or judicatotion, ‘ 

. Wherein the prifoner is to be tried, viz. 1. In the king’s bench,’ 2» 
Before commiffioners of ayer and eoncoast 3. Before juftices of gaol~ 
delivery. \4. Before juftices of peace, for thefe are the ufual tribunals, 
where matters of this nature are determined. 

1. Therefore, as to the king’s bench. 

If the offence be committed in the county, where the king’s bench s 
fits, and the inditment be originally taken in the king’s bench, and 
the prifoner arraigned thére, the court may proceed de die in diem im 
the term-time, and there needs not fifteen days between the teffe and ‘ 
seturn ofthe venire fae’ to bring in the jury. 9 Co. Rep. 118, e lord - 
Sanchar’s cafe. * nie 

And the fame'law is, if the offenfe be committed is tcgnianen 
ny wee he king enh fits, and the indictment aeons 
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jultices of peace of the fame county, and scuidbed igto the king’s bench 


by certiorari, and the prifoner be there arraigned and plead. 
But if the offence be committed, and the indiétment taken in anc- 


"ther county than where the king’s bench firs, and it be removed into 


the kistg’s bench by certiorari, and the prifoner be there arraigned and 
pleads, there mutt be fifteen days between the tfe and return of the 
wenire fae’ or other procefs, Lord Santhar’scale. 9 Co. Rep. ubi fupra. 
© Whe venire fac’ ag all other procefs of that court, iffues in the king’ 

under the feal of the court and t2fe of the chief juttiee, and 


‘always ought to beat wae afterthe iffue joined between top king and 


the prifoner. 
2. As to the commiffion of oyer att terminer. Tha there goes out 
@ general precept in the name of three or more of the commiffioners, 
and onder their feals fifteen days before their feffion directed to the 
fieritf to return twenty-four jurors to try the iffue between the king, 
and the prifoners to be arraigned, yet this is hut preparatory, 
[361 } snd to haves jury.im readmefs; for after the prifoners are ar. 
raigned and pleaded to the country a precept ought to iffne to the 
Sheriff in nature of a venire facias, which may bear te/fe the fame day, 
that the prifoners plead, commanding the fheriff to return twenty- 


four, &c. to try the iffme upon fuch a day, and this precept muft be 


in the names and under the feals of the commiffioners or three of thems 
whereof one of the quorum, 4 Co. Infiit. cap. 28. p. 164, and nor 
barely by an award upon the roll. 

“Or they may make their precept returnable the fame day that the 
ptifoner pleads, viz. ad horam primam poft meridiem, ic. for jultives 
of oyer and terminer may take their indiétment, and atraign the pri- 
foner and try him the fame day, againft the opinion of 22 £4. Coron, 
44, as appears by the "aiaaers a: cited 4 Co. Inftit. ubi fepra, and by 
common experience. 

“Hf they make their precept returnable any day afier, as for mftance 
the: fecond day of the feffions, they muft not only make an adjourn- 
ment, but record the adjournment, or elfe it will be intended return- 
able after their fefljons, for the feffions is intended only the firit day 
and no longer, unlefs an adjournment be entred. 

3. Jutices of gaol-delivery, after the prifoner hath sealed: may. 

from the fheriff without making any precept to him, 


- take bis patinel 
| HS. Bagueft 65. 4 Co. Inflit. cap. 30.p. 168. the ceaton given is, 
bs becaule aes of per i fend out a general commandment to 
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the theriff before” ae to ee tee againft they come, 


otherwife it is, where they have a fpecial comumiffion per Hankf’ 

"Bat this is not the reafon, for fo itis done by juftices of oyer and 
terminer andjuftices of peace, and yet ‘hey — fpecial vem = § 
venire fac’ vide antea, cap. 4, 

4. Juftices of peace,’ as t6 the point of théir precepts af a, ¥ 
agree with jultices of oyer and terminer, for they are as % thiy purpofe 
comuttiffioners of oyer and terminer, and may indi&, arraign ‘and try 
the fame day in cafes of felony, as it is agreed 4 Oe Faftep [262] © 
164. and ufual practice. 

Now there be ¢ertain’ eter obfervations touching the procef§ 
ayain{t the’juty. » © 

1, In allGafes, where the procefs is by writ or precept,” as well the 
award, as the writ'or-precept ought to mention truly the vi/ne, from 
whence the jury fhall come, and where it is only by award siti 
writ or precept,» as in cafe of the jaftices of gaol-delivery, the award | 
ought to mention the vi/ne, from whence the jury fhall come. 

As ifa murder be’ fuppofed to beat D. heer Hct 4 


turn a jury de dieineto de D. Ks 


If the murder be alledgeéd apud civitatem Briftol, the venire fae? is 
moft properly de Bri/fol, and itis good, becaufe a city, 1H. 4.13. a. 


Enqueft 36: wey tamale srs not a city, eT re 


. deD: 
But tho it be a city, yet the venire fac’ de vicinete civitatis Brifiol is 
good, tho it be alfo'a county, as hath been often réfolved ogninit ~ 
=oPpinion of Stamford, Lib. UN. cap. 4. fol. 154. b. : 
’ Wf tity firoke be laid at B. and the death at C. in the fame county, 


the wenirac? mult be de vicineto B. t& C. becaufe both make the 


felony. e 

Bat by che- Chath fa), where the ftroke is in one county, and the 
death in’‘another, the indi€tment thall be, where the death was, and 
the vi/ne fhall be from the place, where etorecaaeating /. 
neceflity, becaufe the procefs is Hot to go into the other county. » 

If'a murder be laid in quadam plated vocat’ Kings-ftrect in nil 
Sanfle Margarite opud civitaem Weltm/ the vifne fhall be neither 
from Kings~jirect, becaufe it is alledged tobe only platea mr he eels 
auto civisatis Weftm. bat de wicineto parochia Santa, 
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“But if @ morder be [aid apud B. in joicbeare. the venire fax’ 
. thall be de vicineto de B. becaufe more certain, for it (hall be imended 
- [263] § 4 vill or hamiet within a parith, and by common intendment 
a pariih may contain deat vills: 14 Co, Rep. 25. 4. Har- 
pis cafe. 

“But at this day by the ftatate of 22 H. 8. tap. 2. made perpetual by 
32 H. 8. cap 3. if a foreign plea be pleaded in cafe of an indi€tment of 
felony, it {hall be tried by the jury, that fhould try the iffue of mor 
guilty, but in cafe ofan mdidiment of treafon, as I have before. faid, 
that ftatute takes not place, but it fhall be tried by a jury of that place 
or county, where the foreign matter pleadeth arifeth. 

2. As to the number of the jury the venire fac’ or precept is only 
venire' fac’ twelve, but the fheriff onght to return twenty-four. 

But the general precept, thatiffues before a fefons of gaol-delivery, 
exer and terminer, and of the peace before mentioned is to return twen- 
“ty-four, and commonly the thetiff returns upon that precept forty- 
eight. 

But the award or precept to try the prifoner after he hath pleaded is 
Only venire fac? twelve and twenty-four are returned by the theriff 
upon that pannel. 

3. Touching the manner of the precept, writ, or award. 

If 4. B.C. and D. be indiéted for one felony or murder before any 
juftices, they may iffue one venire fac’ or may iffue aed venire fac” 
or precepts, or awards of that kind. 

¥f the venire fac’ be joint, then if 4. challenge twenty peremptorily, 


. orchallenge for caufe, the jurors challenged fhall be drawn again . 


all, for each may have his. feveral challenge, and the like, if“ were 
inan appeal; fo that, if there were eighty upon the pannel, Arey may 
be all challenged off by their feverel peremptory challenges, which is 
a gréat inconvenience, and therefore in {uch ‘cafe they antiently ufed 
to fever the prifoners, and {fo put them to challenge apart, whereby 


_ they may poffibly hit upon the fame perfons. 9 £..4. 27. 6. 21 H. 6. 
22, a. 22. H, 6. 4. a. therefore the beft way is to make. out feveral ve- 


_ wire fac’ and confequently, if the pannel-be challenged off, - raf 
A om may be granted upon gach wenire fac’. 


_ And ifthe venire face in an appeal be once granted jointly, it cannot 
“gata Dewan fevered, neither can there_be feveral tales, for 
"#4 the venire fac’ be joint, the tales mult be joints 27 H. & 
5e6. : Rea Ra a 
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And it side seater Hie oi indiGtment, thoi be! 
if once a venire fac’ iffue joint, there cannot iffue a feveral venire Ya 
nor a feveral tales, which in many a may much delay, if thot 
fruftrate the trial. 

But before } juttices of gaol-delivery, where there is no precept Sel on- 


jy an award, tho at firft theaward be joint, and the pannel accordingly “ 


returned by the fheriff, and the prifoners challenge peremptorily fe- 

verally, whereby there are not enough left upon the pannel to try 

them, and a ta/es is awarded returnable the next day, yet the court 

may fever the firft award and alfo the tales. Plow. Com. 100. a. b.‘ 
Salifbury’s cafe adjudged. 

It is therefore confiderable, whether the difference between the cafes 
of the old books and this be, that thofe were of an appeal, which is 
the-party’s fuit, and this of an indiétment, which is the king's fuit, 
or rather, (as [ think,) becaufe this was in cafe of juftices of gaol- 
delivery, where, there is neither writ nor precept, but a command ore 
tenus, and when the record is made up, then an award upon the roll, 
which the juftices may model, as they pleafe, at any time before the 
trial, and requires not fuch ftrict formality as a writ. 94 AL $4 
Enqueft 55. 

II. The fecond general is touching the return of the theriff sam 
the precept, and the quality of the jurors. 

Upon the writ or precept, or command to the fheriff he ought to 


make the return, whether the plate or vi/ne be within a franchife or 


not, and cannot return a mandavi ballivo, as in fome cafes of appeals, 
for here the writ is for the king, and therefore with a non omittas brepe 
ter ls libertatem. 

The \grit commands him to return duodecim liberos & npalci a 
mines de Vicineto; they muft be, 1. Freemen and regularly freeholders. 
2. Legales, without any juft exception. And 3. They are tobe de 
vicineto, but thisis not neceffarily required, for they of one fide of 
the county are by law-de vicineto to try an offenfe of the other fide of 
the county. 


tom hall 


But concerning the quality of the} jurors more fhall be faid, (265) 3 


when we come to confider of challenges. /” 


The jurors returned by the sheriff were, at common law, thofe, 


that were to try the prifoners, but by the ftatute of 3 H. 8. cop, 12. 
all pannels returned by theriffs or their minifters, (which be not bes 
Sr er) before any justices of gaol selene of of the 


A ~s Ux 





ce Me e conons. a 


A ; in Pag 


7 a 
we 


-) 





peace, sheeet te of the quorum, Seelith fanecdii.es putting to, 
and taking out the names of the perfons impannelled, by difcretion of 
the juftices, before whom fuch pannel, thall-be returned, and the pan- 
nels fo reformed thall he good and lawful, and the teen thall return 
the pannel fo reformed upon pain of 20/, 

_ This ftatute, which began to be {et on foot 11 H. 7. cap. 24. hath 
muuch reformed many practices of theriffs in packing of juries in cafes 
capital. 

Note, tho the preseable of this ftatute mmpations inquefts of ingniry, 
the body of the act feems to extend to all.pannels, as well of the petit 
jury, as of the grand inqueft, and fo it hath been conftantly practifed, 
for ifa prifoner be arraigned béfore the judge that fits upon the crown- 
fide, it hath been always ufual for the judge to fend for a jury to the 
judge of niff prius, and when the jury. is brought, the theriff returns 
them between the king and the prifoner, which is by virtue of this 

Where the jury muft be de medietate lingue, and other matters re- 


"lating to the quality of the jurors will be confidered, when we come to 


sonfider of challenges. 

IIL, The third general is to confider what is to be done, if the juty 
appear not, or be fo challenged off, that there.are not, enough upoa 
the pannel to try the prifoner. 

If the procefs be in the king’s bench, and Fe jury fal not, ot be 
hallenged off, that there are not* enough to wy the-prifoner, there 
‘ought to iffue a difrringas juratores, and a command to return gales. 

Butifthe whole jury be challenged off, then a new venire facias, 
and if none of the jury appear, then a diffringas juratores =i affue. 


‘wand no tales. 


[266 on But if fome of the jury appear, but nota full jury, or if fo 
many of them, that appear, are challenged off, that there 
Temains not a full jury, a difringas Mhall iffse with a tales. 

Ifa full jury appear, and before they are fworn one of them die, 
fo that there remains not a full j jury, a tales fhall be granted, and fo it 
is, if one juryman glics after he be returned and fworn. 12 H. 4. 10. a, 
20 £. 4.11 b NO 

» Tf a tale iffue, and they do not appear full, orbe challenged off, fo 
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snestsatsdeapeinrapapeais of a ir acoA 
principal pannel in refpect of challenges, fo that there may be fort 
tales ov more. 14 H.1.°7. but if feveral fucceeding tales be ite 
the fatter muit be lefs in number ‘than thet which was next before, 





unlets the array of the preceding tales be quathed, and thentheaum- =~ 


ber of the next may equal it. 20 A. 6. 40. a. 

The times between the te/fe and return of the tales muft be (as it 
feems,) as in the principal venire fac’, viz. if the indiétment be ina 
foreign county and removed into the king’s bench, fifteen days, if in 
the fame county, de die in diem. 

If she indi€tment be before juftices of oyer and terminer, the tales, as 
well as the principal pannel, ought to be by precept in the names of 
three of the juftices, and may be made returnable de die in diem, or de 
horé in kovem of the fame day. 

And as to all other matters they tefemble the proceedings in the 


king’s bench, oz. the number, the manner, and times of granting it, ” 


and fo need not be repeated. 


Before juftices of gaol-delivery this learning of ¢aves is not of much - 


ufe, becaufe there is no particular precept to the theriff to return either 

jury or tales, but the general precept before the {eflions and the award. 

or command of the court upon the plea of the prifoner. +e 
que 55. Stamf. P. C. Lib. WL. cap. 6. fol. 155.6 


And yet, vide Plow. Com. 100. a. in Salifbury’s cafe before: [267] - 


juftices of peage and gaol-delivery, @ tases granted returnable 
the next day. . 


em See 4 Blacks, ch. 27. of Trial, é&c. Index to 2 Hawk. P. C. Tit, 
4 Com. ?- ti LL. Trial. Set a 3 


P. Coren. ch. XL, XLI. 
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CHAP XXXyv. 
Concerning challenges, end ffi, of peremptory challenges. 


Ce cake see Ba avaliee” | 
kinds. 1. Challenges by the prifoner. peer 
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he common law, if a ean ‘were outlawed of felony. or treafon, 
atid brought a. writ of error upon the outlawry, and affigned fome 
error in fact, whereupon iffue was joined, he fhould not challenge 
peremptorily or without caufe. Stamf. P. C. Lib. Mh. cap. "Te fol. 158. a. 
_ The like law feems to be, if he had pleaded any foreign plea in.bar 
Nes in abatement, which went nesto the trial of ise est: -but of fonie 
collateral matter only. 

» But if aman be indicted or appealed of Has or félonys-and oe 
motguilty, ov plead anyother matter of fa& triable by the fame jury, 
an plead over to the felony, becaufe his life is now at ftake he might 

aller perémptorily and without caufe any jurors under the number 
of three whole j juries, namely thirty-five of the jurors returned, 
©”? and they are to be withdrawn out of the pannel ; and this was 
© infaworem vite, Moore 124 
_ And if-twenty men were indicted forthe fame Seale, tho by one 
jabba, yet every. prifoner thould be allowed his Peverensory chal- 
ehge of thirty-five perfons..9 E. 4.27.6. 
"“Andif there were but one venire fac’ awarded to try. — total 
‘ hhatlenged by any one fhould be withdrawn againft them all. 
- Plow. Com. 100. Salifbury’s cafe. tt 
she had peremptorily challenged above thirty-five perfons, and 
J upon it, and would not leave his:challenge, then in cafe of an 
Vee nent of high freafon, it amounted to nidil dieit, and ju7,.uent * 
ofa thould be | given againft him. 
ut in cafe of | "petit treafon or tetony the prifoner was at. hess put 
to. opine Sort &S dure, as as:declining the trial by law appointed, the ccn- 
€,cipeeenas wieseot was only the forfeiture of his goods, but it amounted 
Re ‘attainder, and confequently no, efcheat of his lands; vide 14 E. 
a. Plow. Com, 262. 6.and thus, the pradtice was until the begin- 
‘ning of H. "I. vide 17 Affe. 6.17 Bi 3. B3.. 68-35 
ae ut afterwards by the « vice of all og 2 a 
& ‘i refolved that the party fo peremptorily ‘challenging aboye thirty-five 
0 “in wc jogo of day aii sown ants, ait. 
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ha fuppo ‘prifoner in Ps na $m perecnpiarily chat- 
lenges above’ twenty, whiat thall’be done? thall judgment of death be 
given, a¥ where he challenged above thirty-five at common law? And 
it thould feem, by the opinion of former ub thoul. 

: : _ For the feveral ftatutes, that ouft clergy in cafe of chal- 
[2 270) ,, lenging above twenty, import, that by fuch challenge the 
party fhould be convict, otherwife clergy mere needlefs to. be ‘dulted 
upon fuch challenge, as 25 #1. 8, oe. 3. apie ep, Rep. Poulter’ s 
cafe 30. 4 & 5 P. te M. cap. 4. 2} satis 

» But yet, if he challenge above twentty, "ab.the Jaw ftands at this 
day, he fhall not have judgment of death, but only his challenge thalt 
be over-ruled, and the j jurors fworn for two reafons. 1. Becaufe the 
tatate. hath made no provifion to attaint the felon, if he challenge 

above the number of twenty. 2. Becaufe the words of the ftatute 
of 22 H. 8. are, That he be not admitted to challenge ‘above the number 

Of twenty, fo that, if he “challenge above twenty peremptorily, his 

“challenge fhall be only difallowd. Co. P.C. cap. 102. p, 227, 228. 

i IEA, be indicted and plead not guilty, the jury appears, he chal- 
‘lengeth fix of the jury for caufe, and the caufes found infufficient, and 

“the fix are. fworn, and the reft of the jury challenged. off, whereby 

q MK inquett remains pro defetih juratorum, a tales granted. and the jury 

r, the prifoner may challenge peremptorily any of, the fix, that 
_were before challenged for caufe, allowd, and’ {worn 32 A. 5. 26, b. 

le ‘A.7..19. a. for it is poffible a new caufe of challenge may inter- 
aoe afer the former fwearing. 2 RS. 13. a. but if a man chal- 

4 him for caufe, he muft thew a ‘caufe ee after the aes : 

Awearing, cy 

By) 9 But if the prifoner upon the fir “anil had challenged For initance 
hf ‘ ¢ Bets a end then the j ry remains: for default of j Jurors, 
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(HALLENGES for’ canfe. ‘upon inline are ae two ind, 
/ either for the king, or for the prifoner, “and each of thefe are 
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again of two kinds, either to the array, or to the poll. e's Sy 
The king may challenge the array or the poll. “4H. 8 be 
Stat. 33 £1. Ordinatio de inguifitionibus, but then he matt thew © 
caufe of challenge, but h he need not shew the caufe upon his ch e 
to the poll, till the eo pannel. be perufed. Pew: PHC. Bib, 
cap. Te fol 16%, b. 
Challenges by the ‘pifoase Sen, caufe fhewn are of two kinds vin. 
Ether to. the array or to. the poll, but it is no principal challenge * 
either to the array or pall, that the theriff or juror isof, the king’ 3 
livery,, but he mutt conclude to the favour. .3 4. 6. Challenge 1. ist Ny 
If an alien be. indigted or appealed of felony, tho the indi&t , 
ought to he byva.grand ingueft of Angli/i, yer by the ftature of 
_ Es 3ecap. a ‘thestrial ‘fhall be per medictatém lingua; viz. half, the se 
+ jury to be of aliens, except in cafe of felony by Egyptians, ep oe * ty 
ftatute of 1&2 PLP M. cap. 4. "i aS 
=i this ftatute extends to felonies, as healt rade her the: 
. Beas before, for the ftatute is general a/ manner of i ie 
Te is ftatute extended to trial of aliens inditted of treafon 
and, fo. law ftood till 1 EPS 17. cap. 10, which. reft od 
the ‘common-law trig) 4a 1 treafon, and ‘confequently: outted: ecg Hi | 
lingua. Mar. Dy. 145. a. Shirley's cale...Co. B.C. p. 21. ‘4 
Lap an amine MOST A vit an alien he plead 
not guilty, and a turned, if 
furmife his being 


loft that advantage, ‘Dy 

















fcems,, th ores nts of Hester oF faluates,: the prilomer 
a “there ought at LS law to be four hundreders | 
Sat, 33 H, 3. cap. 23. that éufled challenge for fhire 
ed in cafes of bata but that re as to tseafon was al- 
ed A i & M. cap. 1.” 
bs the ature of 35 H. 8. cap. 6. requiring fix hundreders, and 
that of 27 Eliz. cap. Gq requiring only two hundreders in perfonal 
actions extend not to trials upon indi&ments of treafon or felony: 
Yet I never knew any ‘challenge for default of tmapircters poo a 
trial of an fn indiétment, for felony of treafon. oe 
Challenges to the poll for caufe are many, as ith oches’ ‘cafes, which 
pall not mention at large, becaule they’aré all gatheted up by my 
| Coke furper Lit. §. 234. but thal only ettign fork, as more 
ys belopg to mt caufes. © 9 
By the ftatute of 33.8. cap. 12. for Greatness iis slits 
- Gm the King’s houfe and tried hefore the lord Aeward all challenge ex. 
kept for malice is taken away. “By ‘the ftatute. of os B: 3. cap. 3. it 
/ as enaGed, “That no  indi€ter be put in inguelt agit the party 
“ indicted, if he be challenged for that caufe. | a 
By the flacute of 2 H. 5. cap. 3. no man is: to be advtitted i in avy 
hyu i oe trial of the death of bes gave? age he’ have 
«Bie Big 
5 an A ‘ands 
ait * % Rl ey 4 
* Featcia's cafe. 
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wikia or F recone ae valine of 405. anne Ais —_ 
if he be challenged: | “And by the con raction of is. 
i, It muft be land of ‘that value in the fame county. ‘9 HTL. % ms 
Again 2. He rmuft not only be feifed thereof at the time of the pan- 8 
nel made, but alfo at the time that he comes to ‘be feet ocherwile 
he may be challenged. 12 H. 7. 4..a._ : 
And altho the ftatuteof 27 Eliz. “cap. 6. hath aifed it to 4/ por 
annum; yet that extends only to’ iffues joined in. the king’s bench, 
common pleas, exchequer, and juftices of affife, fo that it reacheth 
not to trials of felons before juttices of gaol-delivery, oyer and terminer, 
or of the peace, but thefe trials ftand as they did by the flatute of 2 
H. 5. as to the value of jurors, vide flat. 33 H. 8. cap. 93. eee 
But yet by fome fubfequent ftatutes the value of j jurors agen in 
cafes of trial of felony is. changed. Sad 
By the, ftatute of 8 £7. 6. cap. dltimo upon a trial per me- fe 
dietatem lingua, aliens need not have 405. per ann. fo de efec- 274] 
tus annui cenfils is no challenge as to the aliens, but ftill it vemains 
a good as to the other half of the jay that are‘denizens. 
Stamf. P. @, fot, 160. d, 
By the ftature of 23 H.8. cap. 18. upon trials of felony or murdes 
in cities or boroughs a citizen or burgher worth 40/. perfonal eftate 
tay pafs, tho he have no frechold, but traghss or “ee oe beng 
are not.within this provifion. 
The ftatute of 33H. 6. cap. 2, concermilg indiGtments of perfoa “i 
living in Lancajhire refers not to tials. nae 
By the Hatuce,of 1. 6. cap. 1. a challenge is allowd of any } * af} 
jn the News of Southwark, tho he be of fufficient fi ; 
Whe, prifoner challengeth for caufe.he ought to Jhew his caufe 
prefently 2 besaiule it is thei Muir, 1 H.5. 10. &, 38 Afiz, 22, 
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(¢) but fome hat he fhall not thew caufe till the pannel | «| 
bé perufed GR, Challenge 105. but he mult thew all his cauies 
together per 24 Eliz. C..B, Bracket’s cafe, We dines: 

If ina trial upon an i cleo deren be fworn, and the thy) 
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: ont Conon, 
and a diftringas with wigs ‘fas, "wt? ‘the jurors appear, ruled % 
The king thall not challenge’ any of the ‘eleven fivorn, unlefs i it be for 
a caufe happened fince their fwearing ; if it” happen before, tho not 
known till after, ig Mall not be allowd. That the eleven, that 
ress lab Webi, thall noe be, wel rt Galo ke they Ahall be called, 
as they happen i in. the pannel, a 43, &. tf ee B. Ry, Wharton's 
cafe, “Yilv, 23,0" 
_ And the fame. law-is for the challenge | bf th prifoner for Raise, but 
he may challenge them peremptorily. nabwiil ding. wisp were for- 
merly fworn, as before is fhewn, p. 270... 
Touching the trial of a challenge for caufe ais: to the Sah vide 
(2757 Co. Lit. p. 158,.a. If a juror be challenged before any jury 
fworn, two triers fhall be appointed by the court,, and if he 
be found indifferent and fworn, he and, the two t triers fhall try the 
next challenge, and if he be tried indifferent, then the two firft triers 
Ahall. be difcharged, and the two , jurors tried Voumi fhall try the 
reft, 
» If the plaintiff challenge ton! and the ciltier one, be he that te- | 
mains fhall have added to him ‘one chofen by the plaintiff, and an- 
other by the prifoner, and they three thall try the challenge >If fix 
be {worn, and the reft challenged the court may <tiee any two.of 
the fix {worn to try the challenges. 
lt the array, be challenged, sit lies in the difcretion of a ¢ourt how 
Sat. it hall be tried, fometimes it is done by two attornies, fometines by 
» the two coroners, and fometimes by two of the jury with this dif- 
_ fetence, that if the challenge be for kindred in the theriff, it is moft 
 fit0, be tried by two of the jurors returned ; if "the challenge-tound 
in favour of partiality, then by any other two affigned ato by 
) thetcourt.. 29 Eliz,.C. 2B. Lf’ cdic, Trine a hg R. Loyd 
> and /Filliains (¢).” 
_ But a all this learning. touching challenges to. 
_ remptory of for caufe, is intended of trials” by ordinary jurics, hot of 
B alae for there no ; noe for they are not 


only t -but in foine _B.1 Car. 1s Cafus 
i tas Cale 
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FAVING gone through tho gs that a  previos a pres 

_paratory to the trial, T come: now fo: r the trial itfelf by 

jury, and the things one: ymitant with it, ‘and. Bvt" concerning the 
evidence to be given to prove the pr rifoner Builty, | : 

‘To give @ full account of evidence of this kind there will be thefe 
things examinable, 2 ‘The quality and qualifications of witneffes. 

g. The. neadines of their teftimony, what upon ‘oath, and what: with- 

out oath. °3. Thofe evidences and examinations, that are in writing, 
what, and when allowable, and what not, 4, The things teflified, 
and therein of prefumptions and prefummptive evidences by the common 
law, ‘and by acts of parliament. 5. What variance between the evi- 
dence and indi&tment maintains the indiétment. 

I. Concerning the ary and pega of witneliog to >be ro- Cn 
duced, 

Iris to be ‘obferved, that = be many circumftances that difable 
a juror or are fufficient caufes of exceptions or challenges’ of hia 
that are not allowable exceptions againft a witnefs. 

The exception “of kindred i is a good caufe of. challenge citi a 
jiror, but not againtt a a witnels, therefore the father may he a com- 
petent awitnefs for or againit his fon, or 2 converfo, the matter forhis —_ 

° ~wieamant or & comverfo. ” “Thefe and the ‘like exceptions may ‘bet the 7. 
credit “or eredibility of ‘a witnefs, but are not a — tis MI 


competeiey. ‘ay 
For that T meee for all, ‘the exceptions toa white 
are of two. Kinds, Exceptions to the credit of the witnefs, which 


do not at all aie him from being fworn, ‘but yet may blemith the i 
eftim yy ‘and in fuch cafe.the winefs i hate? 1 ‘a 
,of his teftimony i is left to the jury, “77. 











who are pate, of a ad , and, likewife pf othe probability or im- a 
pro’ ability, credivility or eres ty of pie. witnels and his Pye 
and thefe anes ee reat variety and toultiplicity,, that ae 
A ced urider rules or inftances. 2. Exceptions e 

which do apa yaa ~s co 


R4 Ee 











a i et 
i cy gos eres Gasca odes. ack o 
a ier at of ‘exceptions I am here t0 fo treats 





Ln a ee ea in a perfonal a /gtisa good caufe of 







challenge aiaft him as a juror, but yet he be fworn’as a wit. 
nels notyy ih anding. his outlaygy. Coke fuper Lit. §. Ls fo 6: b. 
"The common om bens or ‘incomperencies of »witneffes are rec- 


kéned ‘up Lin my lord Coke a, viz. A. If he be attaint of giv- 






ing a falfe verdi@. 2, Or attain: of aco ifiracy at athe: King’s fuit, 
¥ for then he is to. havea villai nent ntl amittere liberam le~ 
gem, -otherwife it is if he eo ae the fait of the party : 


vide 24 B.S, 713. b. 43 E. 3, 93, b. AHS. Fu 
Affiz. 1. 21, Affi. 69. 3. Tf he de convi& bf perjury 

Vick, Of a pramunire. 5. Convict of forgery wpon, the facute of 5 
c Ele. Cap 14 but, [not] a “convidtion, upon tatute o 
Mp. Be ge AF he be convidd of fetony (a). And the fore i 
feein, that an approver fhall not be {worn as.a wimefs, if) 
plead to the country, but only’his general oath, that he ‘taketh at the 
time of his oming an approver, thall be taken,, quad tanien quare, 
for this cafe differs from the teftimony of a perfon convict, for the 
approver accufeth himfelf as well as the wets. 4 iit 
“he ‘hath loft his ears, 8, Or by judgment flood upi ; 
9. Ortumbrel. Co. P.C. 219. for they are thereby infamous 10. 
Opera bein, Rignaticus 11. Or ‘being a champion jaa writ 
right becomes yecreant Ringoes fat: ey Le 















Poe eth this excepti es to thew forth acopy ¢ 

a or vouch the oe in court. 2 2. “Thar if the kin ing Fardon 
» offenders, they are thereby Fende=od competent witd{ es, tho 
ts “credit is to be flull left to the jury, forse. King’s eee takes 














‘ Be coe calpam in fare Jumane, M12. Fa «BR. Cudding- 
| Wilkins (2) + bux yer it makes, not th ne always an honett 
at n, and therefore he fhall not bea ary ie 4. 41. but yet 
k ¢ a witnels againft the opinion of my Coke persion 


ale, ME 11 Jee. BORAB, dig od ¢ oi e > 
a man eae tae nd prays his ¢ 


os. e 


ASTOR civic . ae 
18 Elim. cap. ie inde hallp Mein ha a pardon, and he is. . 
thereby enabled rire to dequire rig Heb. 238. Searle and 
Williams. 

And fo itis jf he be in eldge: whereby burning in the hand i is at 
charged by the ftatute of 4 #7, 7. cap. 23. Hob. ubi fuprae, : 

And fo it is if the burning in the hand be pardoned, Hob. ibid. or 
if he prays his clergy, ‘tho the court do refpit his = quere, vide 
Holeroft’s cake, 4 Co. Repae. a. ae 

There are c in other matters, that render a man 'dichicipebent to 
be a witnels, tho they ate not fuch as render him infamous by judg- 
ment or award in any of the king’s courts. 

1. Some ate difabled in regard of defect of intelle€tuals ; A perfon 
of non Jane rieniory cannot be a witnefs, while he is under that in- 
fanity, but if he have fucid ixflervalia, then during the time he hath 
underftanding he may be a witnels. Co. Lit. ubi fupra. But it is @ 
difficulty fearee y 10 be cleared ‘what is the minimum, sch fic difables 
the fiarey 2 ne 

18h hic ie GEA geo Boies jean: teins to: au pur- 
pofe of the age of difcretion to be fworn as a witnefs, but if under 
that age, yet if it appear that he hath a competent difcretion, he 
may befwormn, ‘ 

But in many cafes an infant of tender years may bees ] 
_ atyined without oath, where the exigence ofthe cafe requires 79 
it, as in cafe of rape, buggery, witchcraft, de guibus vide quae fupray 
Part I. cap. 24. p. 302. B cap. 5%. p, 654. infra, p. 283, © 

a2: Tt is my lotd Coke ubi fupra, that an infidel is not tobe. 
adimuited as a witnels, the confequence whereof would alfo be, that a 
Jew, (who > only owns the old -teftgment) could not be a witnefs, — 

Bar I take it, that altho ‘Tegular oath, as it is allowd by the’ 
laws of England, i acrofanttis Dei evangeliis, which fuppofeth 
2 man to be a chriftian, yet in cafes. of neceffity, as in foreign cons 
traéts betweed merchant and-merchant, which ate many times, trinfe 
adted by Fewifh brokers, the teftimony of a Few sate libro legit 
Mifaica is not to be ij Sted vata gid ‘as I bgve been informed, 
ainong all nations, i te) : ret 3 S'S be ae 

Yea, the oaths of iddfatrou: ti ai me 
Danera laws of many kingdoms, efpecially Jf juravrit por eran 

coe nt in 

one es ae ry gat | 


v i ; 




















2/% age ae Fehrs ERS aah a tive dale 


ie ae 





fori. ofthe. oaths of infidels ‘Vide Covarruviam, Ton.1. part \. 
de juramenti forina forina (ce). tes A ha. i 

Aes cflene eri Sa" cafeco ea edged habe in Ear 
Tand \n prefence only of a Zurk ora ‘Few, that owns not the chriflian 
‘religion, fhould be difpunithable, becaufe fueh an oath {hould not be 
taken, which the witnefs holds binding,, and cannot fwear,otherwife, 





and poffibly might think, himfelf under no ob an signe 
ing to the ufual ftyle of the courts of Eng pred bee eI Ml > 
But then it muft be dag sr ras ne dit. of soo seiner 
, beleft tothe jury. > Ai eee or Be tart ee Re 


3. Some regularly are difubled i in refpedt of the cad shiny theic 
perfons, as the hufband regularly is not allowed to bea witnefs for or 
againft the wife, or 2 converfo ; but vide touching. this alfo at large 
Part 3. cap. 24, in fine &S ibid. ap. 64. p. assiuite ae A. ae 


cr ee 9 ean SiN hae? 
4 Some are difabled to be witnellée in: “ages that they are con- 
cerned in interett. ae hehe 


[280] And therefore a ate to an’ efiaesotus Le if the 
money be unpaid, fhall not be received:as.a witnefs to. prove 
the ufury, becaufe he avoids thereby his own, fecurity, but otherwife 
it is, if the money be already: paid, and the fecurity taken up, for.then 
he is allowable to be a witnefs for the king (d). 0 ) , et aoe 

4. wounds B. for whieh-he is indiéted, yet Bo may. be. -aiwitnefs 
for the king; but this fhall be no evidence’ in an action Revo “by 
B. for the affault, tho. be convidt at the King’s fait. 3s x 
volf a.reward be promifed to a, peifon for giving seins ifr 

he ves it, this, if proved, difables his teftimony. ae ane: 
a fo for my own part I have always thought, that if a perfon 
+ evidence againf“pne of his 
i if sit. be ae upon 





havea promife of a pardon, iff 
“own confederates, 3 3 gucedca 
him (e). oh sf ae eit sean 
' _Net.in fome cafes « cealbquehcih bale aesticaiaes doth not 
“difable his teftimony, tho-it may | abare the credit of his teftimony. 
oe _ A. Band C. are feverally indidted for. in proving a bond, 
“de muerte Mice Fas ‘and Gi tho/indiGed for the fame . 
eee ae 
cafe ee Vi , but 
a ot TAS. 6.29). ? but 








offdibes ye not kee ‘poevieied lie be witneffes for 4 to octal 


bond fealed. P,19 Car 1,B, R. Rot, 2. adjudged in the cafe of | 


Billmore, Gray, and Harbin, and accordingly ruled P. 40 Eliz. C, B. 


Gunflon and Downs (f) in three actions feverally brought againik ‘f 


three perfons for perjury in| Chancery ia one and the fame" point, for 
the other two ate not immediately ¢oncerned in. this trial, tho con. 


fequentially they are concerned, the point being the fame. 


If A> bring an action upon ‘the ftatute of Vinton againft the 


hundred, ‘none that live or have land in the hundred shall be admitted 
to give evidence for, the hundred. M.1650, Bennet verfus Hundred 
de Hertford (g). ¥ 

Yet if a perfon b be baleen and indiéted for the robbery, they 
of the hundred may be admitred to prove the defendant guil-' [28s] 


ty of the robbery, and that-he was taken upon their purfuit, tho this 
doth confequentially difeharge the hundred upon the /éatute of Wis Wad re 


&.97 Elle cop. V3. 

A. brings an a€tion againit B. whiciain C. is produced as a witnels 
for 4. and 4, recovers upon his teftimony, C. is thereupon indi¢ted 
of perjury contra formam fiatuti (*) ad graye dampnum ipfius B. 
C. pleads not guilty, ruled that B. {hall not’be received to give evidence 
againft C, becaufe he is the party grieved, and thall recover 20/. AZ 
1650. B.R,. Bacon's cafe, 2 Rol. Abr. 685. pl. 4 and yet it feems 
he fhall not recoyer the 20/. upon the indiétment, but mutt bring his 


action tipon the, sini 2 and yet conftant experience, and the very . — 


ftatute of 21'H. 8, cap. 11. that gives reftitution of goods to the party 
profecuting an jnditment of felony makes it evident, that he may be, 


‘afitl indeed ought to be the witnefs to convict the felon, tho thereupon — 


he is to have reftitution of the goods ftolen. y 
If the t@Mant robs his | ur the Teffue for life. the reverfioner, or 


a refiant the lord ofthe, & ife that hath bona felauim, thefe maybe . ; 


witneffes upon an indictment or trial of the felon, notwith{tanding the 


confequentialtadyantage ‘that accrueth by the attainder or conviétion : 


of the party, ee ee as to the — 
j arrefted of 








jury. "But if wf. hath a j r a lala 5 
ner ot Pa 1 foould ever a 
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be _ dion hate haat their teftimony without ‘oath, ‘whicte pottibly being ; 
- fortified with concurrent evidences may be of f fore weight, as in cafes 
of i buggery, wircheraf, ~ fach cri “which are on ae 
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CHAP. XXXVII. 


+e 


Concerning evidence in writing. 


B the ftatute of 1 & 2 P. & Af cap. 13. and 2 te 3 P..te MV. 

P cap.10. Juftices of peace and coroners haye, power to take ex- 

_ aminations of the party accufed, and informations,of the accufers and 
‘witnefles, (the examinations to be without oath, the informations to 
be upon.oath,) and are to put the fame in writing, upd at are to ogi 
the fame to the next gabl-delivery. 

~ ‘Thefe examinations"ind informations thus we ma sated may 
be read in evidence againft the prifoner, if the informer be dead, or fo 
fick, that he, is not able to travel, and oath thereof, mace; aie ‘ 
wife not... sai 

But then, 2. Oath ‘eck be made either iy the tiie 3 or coroner, 
that took them, or the clerk that wrote them, that they are the t.at 
fubftance of what the informer gave in upon oath, and what the pri- 

“4 foner confeffed | upon his exami.ation, 2. As to the exe -pination ‘of 

athe prifoner, it mut be. teftified, that hea: it freely without any me- 
nace, or undue terror impofed monies. for L have often known the 

i [ss opal difown his confeffion upoa his examination, and hath 

fometimes been acquitted againft fuch his confeflion; apd the 

, “realm why thefe examinations and informations are allowable in evi- 

(under: the cautions above premifed,) is, becaufe they are judges 
of ‘record, and the informations before them upon oath ate authorifed 

and required by at of patliament, ghd they, ave jodges of the crimes 








‘pon, which. the informations‘are taken. 
-— Wealft forceably took away Mrs. Dapp atin bra 
ae terupena temporary - of asteey d, as. coni- 


: i Pi em * miffioners 






Y tapes named to hear determine that marriage, -a 
diffolve it, if there were caufe: ‘Tn that caufe-Mrs. Pucbring he ' 
was examined touching the manner of the marriage, as a fupplemen= 
tal proof; and died hanging the fuit, ej was afer indicted upon 
_ the ftatute of 3 HZ, 7: for this fat for ftlony, and it was-moved, that 
this examination of F Mis. _ Puckring might be read in evidence againft 
the prifoner, but it) was enie Lee Becaufe it was a ‘proceeding ac~ 
cording to the civil law in a ‘civil caufe. 2. Becaufe that fuit was 
originally at the inftance of Mrs. Puctring and her own caufe, and 
tho fhe. be according to ‘the civil law examinable, as a fupplemental 
proof, "yet it was a caufe for her « own intereft, and therefore at 5in- 
mon law not allowable, tho the commiffioners that took the examina= 
tidn were judges conftituted by that which then was allowed to be am 
act of parliament. M. 1652. BUR. 

A. commits @ felony in the county of B. and flies into the county 06 
C. and there is taken and brought before a juftice of peace of the cou = 
ty of C, where 4, is examined, and informations upon oath taken by 
that juftice, tho the juftice of peace of the county of C. had not an. 
original cognifance of a felony committed in the county of B. yet 
thefe examinations and informations being tranfmitted into the county 
* of B. where 4. i is indiGted, may be read in evidence againft him. Dalt. 
Fuft. cape UAL. “p+ 299° for tho he hath not an original jurifdidion. of 
- she gaufe, yet] he hath a confequential jurifdiction thereof, haying the « 
patty before him, and it is in order to the prefervation of the peace. 

If a juftice of peace takes information in a cafe. of high [2 86] 

- treafon, it feems thefe cannot be readin evidence upon an in- 
digtment. of treafon, becaufe high treafon js not within that. commife 
fion, but it is of ufe only, as ‘an information upon oath, which th 
may take) “Iho they cannot pfoceed upon it, for all treafon is a 
of the peacey. ere oe it be not ‘aicwanls, to be iron 











. ec CHA P XXL ‘ 
Concerning evidences requifite,* or allowed seca of parliament, “and, 
pitta Batt tron: 


¥ the ftatutes of 2 E. 6. cap. 12, SE. alt 12, there sa to 

be two witneffes to an indictment of high treafon, and: thefe 

“witneffes are to be {worn before the jury alfo upon bis trial, unlefs he 
willingly without violence confefs the fame. 

Thefe two witneffes are ftill required upon his indi€tment, and it is 
not altered by the ftatute of 1 &F 2 P. & MM. cap..10. which reftores 
the common law trial, but extends not to the indigtment. Co. P. C. 
sp 2. p. 25. vide fupra, Pari l. p. 298. 

‘»A.confeffion upon examination before a competent judge before in- 
dictment is fuch a confeffion, as the ftatute allows. Co. P, C. ubi Supra, 
and fo it was agreed in the cafe of Tonge and others, 14 Car. 2, (a) 
_ Tone witnefs be pofitive, and the other witnefs isonly by hearfay, 
thefe are not two lawful accufers within the ftatute, agreed by all the 
juttices in the lord Lumiley’s cafe Hill. 14 Eliz. cited Co, P. 
’ [287] C. ubi fupra againft the opinion in Dy. 99, b, Thomas's cate, 
but two witneffes are not requifite either upon the indjétment or trial 
of treafons for counterfeiting money by the exprefs provifin~ “the © 
ftatute of 1 &F 2 P. & MM. ap. Al, which direéts, that in all treafons 
for counterfeiting or impairing of coin the offenders fhal] be indicted, 
arraigned, tricd, conviéted and attaint by fuch Srl: and in fgth 
mannet as was ufed before. 1 E. 6. 
"The words of the-ftatute 5 & 6 E..6. cap. Ll. ares’ ae <Thatna 
t tes fhall be indi@ted, convicted, or awaint for any the treafaps 
-or for any other treafons,, that now be, or Aereater /hall 
bey, swhich thall hereafter be perpetrated, committed ‘6r done, uniefs 
on fanie offender be thercof.accufed by two lawful acouters .€Fc.’ ? 





It may be-confiderable, whether this aét extends tc 
~ made by aét of patliament after 5 & 6 BG. (5) — 
‘ ba ras pine pe after, as that 
and 18 Eliz. cap. 1. concerning clipping and wathing of coin, and alfo 
1 rn ¢ cing | 





wit 
Coir'n sal SB r death, Be.) ee to be no neceflity 0 “two 
witneffes upon the indiGment or trial. 1. Becaufe, according to the 
due order and courfe of the laws feems to Suis common law (¢ ). 2. 
put if there were doubt of chat,. yet iw thefe acts concerning coin the 
" ftatute of 1 & 2 P. Ss M. cap. 11. enacts, That all.offenfes con- 
“ cerning counterfeiting, forging, or impairing any coin current 
« within the realm, fhall be indiSted, arraigned, tried, convict and 
“ attaint by fuch eyidence, and in fuch manner,, as hath been ufed 
« before the firft year of £.6.” therefore, if the ftatute of E. 6. fhould 
be conftrued to refer to any future ftatute making treafun, there will be 
the fame reafon to-carry over the ftatute of 1 & 2 P. if AL cap. Lhe 
to the treafons enaCted-againft impairing of coin by 5 & 18 Eliz. 
But yet, as to other treafons, it may be very quc/tionable, [2 288] 
whether 5 & 6 £ 6. doth as to this point exteud to treafons 
newly enaéted after, 1. Becaufe tho a former act may dire the 
proceedings upon a new offenfe made after, (as the ftatutes of 18 Eliz. 
cap. 5. 31 Eliz, cap. 5. concerning informers, 21 Fac. cap. 4. Come 
cerning “‘fuing informations in the proper county, aud pleading the 


general iffue,) yet this doth not in terminis extend to offenfes to bel 


committed aguinft flatutes to be made, but only in all other treafons 







ae the die ‘che and cherhe y ob A Bec 


hereafier, to be committed (d). 2. Becaufe moft commonly in the » 


: acts, that after 5 & 6 E..6. cha&ted new treafons, if the patliament 
intended two lawful witnelies, it moft commonly expreffeth it ace 


cordingly 5 queere, for 1 & 2 P.M. tape V1Acems to import, that: 


in new treafons Concerning counterfeiting foreign coin made current 
" by proclamation, \there would have been a neceflity of two i isioa 
by the-ftatute of 5 & 6 E. 6. and therefore provides againft it. _ 

ie {atute of 21 Fac. ep. 27. tiie mother ofa baftrd child con- 





“deaghagall faffer as in murder, -unlef the prove by one 


at the chil Wes bormidend is pera s 


cae 


. rf id tet 
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among many others by a claufe in the latter end of the a&t for relief \ 
of the northern army. 16 Car..1. cap. 4. (*) until by parliament tbe 
otherwife enacted. ay 
The indi&tment to put the prifoner to this proof by one witnefs, that 
the child was dead born, mué contain this fpecial matter, that the. 
prifoner was delivered of a child, which by .the Jaws of the kingdom 
was a baftard, and that it was born alive, and thew how ‘the killed it: 
[289] But the indi&tment need not allege, that fhe concealed. it, 
93 but it mutt be proved upon evidence, (d) if advantage be 
taken of this ftatute againft her. 

The indi€tment doth not conchide contra formam flatuti, for the 
ftatute only directs the evidence, where the ‘café is within it, but 
created hot a new crime. (¢) 

‘If there be no concealment proved, yet it is left to the jury to in- 
quire, whether fhe murdered it or not, by thofe citcumftances that 
occur in the cafe, as if it be wounded or hurt, &c. byt it doth not put 
her’ upon an abfolute neceflity of proving it born alive by one witnels, 
and {fo the evidence ftands but as at common law." 

If upon the view of the child it be teftified by one witnefs by appa- 
rent probabilities, that the child was not come to it’s debitum partis 
tempus, asif it have no hair or nails, or other circumftances, this I have 
always taken to be a proof by one witnefs, that the child,was born 
dead, fo as to leave it neverthelefs to the jury, as upon a common 
law evidence, whether fhe were guilty of the death of it or nor. 

In fome cafes prefumptive evidences go far to prove a perfon guilty, 
tho there be no exprefs proof of the fact to be committed by him, but 
then it muft be very warily preffed, for it is better five guilty perfons , 
fhould efcape unpunithed, than one innocent perfon fhould die. 

_ Ifahorfe be ftolen from 4. and the farng day B. be found upon him, 
hs itis a ftrong prefumption that B. ftole him, yet LA organ before 
Sy Seat and wary judge in fuch an inftance B. wile 
ted at Oxford affifes, and yet within two ‘Sffifes “aiver C. = 

7 “being apprehended for another robbery and conviéted, upon h’sjudg- 
ment and execution, confeffed he ‘was ‘the man that ftole the horfe, 

kecssiew Saga porfued ired B. a ftranger to walk his horfe for 
R upon a neceffaty occafion and _— 
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1 would never » Sava any perfon for ftealing the goods’ a 
ignoti merely becaufe he would not give an account how he came by 
them, unlefs there were due Proof made, that a felony was committed 
of thefe goods. 

_—=1 would never convi&t any perfon of murder or satilbyhiee; unlefs 
the fact were proved to be done, or at leaft the body found dead (f), 
for the fake of two cafes, one mentioned in my lord Coke’s P. C. Cape 
104. p. 232. a Warwickfhire cafe (g ). 

Another that happened in my remembrance in Stafford/hire, where 
4. was long miffing, and upon ftrong prefumptions B. was fuppofed 
to have murdered him, and to have confumed him to athes in an 
oven, that he fhould not be found, whereupon B. was indiéted of 
murder, and convict and executed, and within one year after 4, re- 
turned, being indeed fent beyond fea by B. againft his will, and fo, 
tho B. juftly deferved death, yet he was really not guilty of that 
offenfe, for which he fuffered. - 

But of all difficulties in evidence there are two forts of crimes, that 
give the greateft ‘difficulty, namely rapes and witchcraft, whereifi 
many times petfons are really guily, yet fuch an evidence, as is fatis~ 
fagtory to prove it, can hardly be found; and on the other fide pers — 
fons really innocent may be entangled under fuch prefumptions, that 
many times carry great probabilities of guilt. Titius /emper ef? errane 

. <7 atquietando quiim in puniendo, ex parte mifericordia, quam ex parte 
jufiitie. 





s See 2 Hawk, P. C, ch, 46, fect, 42143. 
(f) wasalfoaruleinthe civillaw. brought another child as in 
This gh’ hild as like her in perfon 
Di 2 Sab IR. Hie 5-:h--24- and years as he could find and appar 
(g) Tha "OE ie t cafe was thus, An uncle, who hey like the true child, but on om 
bri up ofhisniece, towhom fhe was found not to be the true childs 
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aisaebie day, -or e decatoes pan either. after or before the time laid. in 
the indi&ment, yet this proves the iffue for the king; only. it is requi- 
-fite, if-there be an efcheat in the:cafe, and ‘ape the felony were com- 
“mitted after the day laid in the indiGtment, for the jury. to find the day, 
~becaufe the relation of the efcheat to avoid _mefne grants and incum- 
brances télates to the time of the felony commas 32 Eliz. per omnes 

aiff’ Co. PoC. cap. 104. p. 230. 

«9 df A, be indiGed for a robbery or murder a Hr in com’ B, if it 
/ were committed in» another county, regularly. he ought to be found 
wot guilty, becaufe regularly an offenfe of that nature in one county 
is not prefentable out of the county where it was. done, but tho it 

were done in another vill in the county of B. yet he is to be found 
gen for the vill isnot material. i a 

If the evidence in murder differ from the indiStment i in a mov tis, 

as if the inditment were for killing by poifon, and the evideTice be * 
or killing by Rabbing, it doth not maintain the ; eaua 9Co. Rep. 

; ka wat Mackally’scafe. 6 > Py 
~. But if on ‘were (Sa sia one e kind of ,poifon, 





and 4. and C. were Seite adadlina & shes pair ea 
indictment, fortisey are ‘all principals, Mackally’s cafe, ubi fie 

pra. (b) ie ie 8, an 
if 4. and 8. be indidhed of the murder of C. oasl- apiece thie otal ; 
_-itappeats, that.4, committed the fa@, and B. was not prefent, but 
was acceffary before hese by commanding, it, B.'fhall be di 
charged, 26 Hi. Ss. se Ke - i 

If 4: and B. _be indigted as sdencioaly ands is indicted as acceffary 
to both after the factdone, 4. and B.-are convicted, or only 4. is 
convicted, and upon the evidence againft C. it appears he was ao- 
ceffary only to 4 it maintains the indictment. 9 Co, Rep. 119% @ 
lord Sanchar’s cafe per curiam. (¢) 

A. is indi€ted for murdering B. ex malitid snleseiiinil evidence of 
malice in law, as killing an officer or watchman in the execution of 
his office, or killing a man without any provocation maintains the in- 
di&tment, becayfe the law interprets it malice. 4 Co. Rep. 67. b. 

A. is {pecially indi€ted upon the ftatute of 1 Fac. cap. 8. for ftab- 
bing By not having a weapon drawn, nor ftricken firlt, contra formam 
fratuti, upon the evidence it appears, that the perfon. kild ftruck firft, 
yet it is good evidence to convict J. for manflaughter. H. 23 Car. 1. 
Harwood’s cafe. (d) 

So if A. be indicted for petit treafon for killing his mafter felonie?, 
— Proditorie, & ex malitid fud precogitata, tho he were not his maftery 
he may be found guilty of murder, (¢) and tho it were not ex malitid 
precogitatd, he may be found guilty of manflaughter, and-not guilty 
as to the petit treafon ; and fo I have known it ruled oftentimes, © 

So if aman be indiéted of burglary, and quid felomce & [2 9 293) 
pn bona, &'c. he may be acquit of the burglary, 
and found guilty offimple felony, ifthe evidence rifeth no higher, 
ps indiGted of murder ¢x malitid praecogitatéy anevi- — 
t the: killmg upon a fudden falling out isa good evi- 
J provehim guilty of manilaughter, age jory ought.ac- ” 
poe a vile. a 101. a. oe it. 232. a. And | 
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CHAP, XL 


© 
Concerning the icine of thé jury, and a their verdict ts #6 3 —~ 
given. 


FTER the arraignment of the prifonérs, and their pleas of not 
guilty received and recorded, the theriff returns the pannel of 
the jury, the prifoners are again called to the bar, and the jury being 
called, and appearing the prifoners are told by the clerk, that thefe 
good men now called and appearing are to pafs upon their lives and 
deaths ; therefore, if they will challenge any of them, they are to do 

it before they are fworn. 

Af no challenge hinder, the jury ate commanded to look on the 
prifoners, and theneverally twelve of them, neither ;more nor lefs, 
are fworn, You fhall weil and trily try, and trus delrverance make be- 
tween our fovereign lord the king and the prifoners at thebar; whom you 
Mhall have in charge, [and true verdiét give] according to your evidence. 
So help you God. 

After the jury fworn proclamation is to be made, ‘‘ That if any 

** can inform for our lord the king againft the prifoners at the bar, 
** Jet them come forth and they fhall be heard ;” then the prifoners _ 

[294] are called fucceffively to the bar, firft 4. and he is com- 

manded ‘to hold up his hand, the indiétment is repeated, 

“ To this he hath pleaded mot gui/ty, the iffue is to try, whether he 

**-be guilty or not guilty ; if you find him guilty, you thall fay fo, 

** and inquire what goods or chattels, lands or tenements he had at 
the time of the felony or treafon committed, or at any time after. 
And if you find him wot guilty, you thall inquies.wheth he did 

*¢ fly for it, and if you find, that he fleg fot it, you fly i 

his goods and chattels, and if you find him wot guilty, ‘ax 

*¢ did not fly for it, you thall fo and no more. Hear your evi 


Thave fet down the clerk’s charge to the jury, becaufe it ae 
a the effect of their inquiry. 













s at the bar for feveral felonies, Ss 
ween the king and ‘the:prifoniers at the 
of no more than what they are patti- 
therefore, tho preety lige ee 






ed, sa and. 3 at iam bar vahinesahie Day 3 is i Sean's yet th 
y at any number of the prifoners, and fo the jury ftan 
with no more than’ what are thus particularly charged upon them, — 
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And when,they go from the bar, and have brought in their Be oN 
_-teaching thefe particulars'thus charged upon them, then, if the fame " a 
Jury pafs upon the. Temaining prifoners, yet they are to be called over : 


agains the prifoners reminded of their challenges, and the jury fworn 
de novo upon the trial of the reft of - the prifoners, 

For in-law the jury is eharged with no more than thofe, that have 
their indi&tments and plea of, not guilty, and evidence concluded again 
and for them before the jury, tho poffibly all the prifoners, that have 
pleaded, ftood atthe bar, when the jury was firft {worn ; and this is 
the conftant courfe at Newgate. 

By the antient law, if the jury {worn had been once vocals 
charged with a prifoner, as before is fhewed, it was commonly held 
they muft give,up their verdiét, and they could not be difcharged be- 
fore their verdict given up, and fo is my lord Coke, &C. £58) 
cap. #1. 'p. 140. and this is the reafon given 22 £, 3. Caron. [295 
449. why after the plea of not guilty, and the inqueft charged, the 
prifoner cannot become an approver, becaufe the inqueft fhall not 
be difcharged ; but the book at large, viz. 21 E. %. 18. ay mentions 
not the charging of the’inqueft, but the plea of not yuilty and the jury ‘ 

— at the bar. Co. Lit, 227.6. But yet the contrary courte hath fora 9 
long time obtained at Newgate, and nothing is more ordinary than 
after the jury {worn, and charged with a.prifoner, and evidence given, 
yet if it appear to rhe court, that fome of the evidence is kept hack, 
or taken off, or that there may be a fuller difcovery, and the offenfe 
notorious, as murder or burglary, and that the evidence, tho.not fuf- 
ficient 1 y convict the prifoner, yet gives the courta great and ftrong . 

iit, the court may difcharge the. jury of the pri- 
mit him to the gaol for father evidence, and accordingly 
eaeraan in moit circuits of ls (a) for i os Ka 
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enced out or given. aaa cael ee 

Ss “If z after ae {worn and_ departed. a he bar, one of them, 

ie Piz 4 ae ul fully. goes out of tpwn, whereby; only .cleven FORMA 

' thefe eleyen cannot give any verdict. wit out’ the twelfth, but the 

twelfth hall be ‘fined, for his contempt, and. that: jury may be dif 

: ‘Be 6] charged, and anew jury fworn,, and new evidence given, 
and the verdi&t taken: of- the new jur and thus it was, done 
ay good advice at the. gaol-delivery at, Hersfora ag: 15. Car. ¥.\ins 
the cafe of Hanjcom the departing juryman. 

And fo it is ufual at the gaol-delivery., ah Netu, vgate, if a jury a 
charged with feveral prifoners, and the court finds by probable cir- 
cumfkanc +, that the j jury is partial to.one of the prifoners, the court 
may ifcharge the jury of that prifoner, and put him upon his trial by 

i age jury, and this is ufed alfo in other circuits. (*), 

» Upon: not guilty pleaded twelve are {worn to ary the’ ‘iffue, after their 
aS 4. one of the twelve leayes his companions, which being dif- 
coyerd to the court, by confent of all parties B. another of the pannel 
is {worn in the place of 4. and afterwards 4. returns te his company, 
which being made known tothe court, 4. is called, and examined 
why he departed, he anfwered to drink, and being exathined). whether 
he had fpoken with the defendant, denied it upon his oath, where- 
upon B, was difcharged from giving any verdict, and the Véfdict 
taken of 4. and the other eleven, and 4. fined for his contempt, 34 
EB. .3. Office de Court12. in trefpafs. » 

If thirteen are by miftake fworn, the fwearing of the laft of the 

thirteen is void, and the other twelve thall ferve. 

eth xe only cleven be {worn by mifftake, no. verdi& ‘can bé aie of 
¢ and if it be, it is error; and foi in a prgfintment oon, 

recorded fworn, no ee ie ~chaeohe 3g ure 
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juftices at common law may upon a jult caufe ren 
is fworn. 20 Hi 6. 3. a. rr 
When the jurors depart: from the bar, a bailiff ought to be fworn 1 
Keep them toggther, and not to fuffer any to fpeak with them. : 
okfter their departure they may defire to hear one of the witneffes 7 
again, and it fhall be granted,’ fo he deliver his teftimony in open ; 
court, and alfo they may defire to propound queftions to the court for 
their fatisfaction, and it fliall be granted, fo it be in open court. 
The jury muft be kept together without meat, drink, 
fire, or candle, tillthey are agreed. a4 E. 3. 15. (b) Co. Le 97] j 
Lit. 227.6. 4 
If they agree not before the isedirtute of the juftices of ote 
livery into another eounty, the fheriff muft fend them along in carts, 
and the judge may take and record their verdi& in a foreign county; 
quere, whether in’fuch cafes the feflion may be adjourned before the s 
verdi& taken: 19 Affiz. 6. per Scot. 41 Affiz. 1. 
If there be eleven agreed, and but one diffenting, who fays he will 
rather die in'prifon; yet the verdié hall not be taken by eleven, no 
nor yet therefufer fined or imprifond, and therefore where fuch a 
verdi& was: taken by eleven and the twelfth fined and imprifond, it 
was upon great advice ruled the verdi€t was void, and the twelfth man. 
deliverd, anda new venire awarded. 41 Affix, 11. for men are not to 
_be forced to give their verdil againit their judgment {c); vide 2. 
20 E. 1F Rot. 43, Norf. coram rege. 





In 


=» (b)N. Edit. of year books 24. @ fir recorded, Robestus de Harblinge & 
(c) But-ig it. nova forces when way of — omues alii praver Radulphum fliam Simonis 

the jurors are obliged to comply under the — dicunt fvper facramentum fuum, @c. and then 
peril of being Rarved to death, for how — follows the dictum of the twelfth Et pra 
canit be we shat twelve confidcring diGius Radulphus filius Simonis dici¢. fu Sa veut 
mea {hot ‘cAlés*happen to be of —facramentum Pic Gc, taen follows the 
the faine iy Rimen d therefore an- pmo ed quia proediéti undecim cimm» 
tently it see | (at Jealk in cie  corditer & precid dicunt, quod preditiue 
vil caufe: “Sh gus} "ero a abbas © ecclefia foc proditt maj; jarhaw 

F by beant tenendi pies ideo confider atum ae x + eae 

ne hethogwas % yarare jars preedicins obbas & fucceffares fui hatte 

the gaat and arwine,, cae 
them as @ » the 
opimor and 
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difia tenementa de cetero in perpet a 
Placita coram juftic itinerant’ in ¢ / 
coin anand 56.Hen. 3-9 Rot. 29. in 

In an Mite oA ‘novel 4: 











“ in villenagio, & na 
* 'fervitia, hoc eis: non prj icat, quo 
“minus » fua fint libera ; quod 
4 nulla praicriptio temporis poteft\tibe- 

Bari De ainem in fervitutem redut)re, 

eS And eh, qudd priediq us 
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In capital canfes, whether upon indiétment or appeal, no verdict 
can be given by default in the abfence of the party. 16 Afiz. 13. 
But if the prifoner hath pleaded to the country, and whew 
‘is to be tried will fay nothing, ‘yet no penance fhall be in- 
flicted; ‘but the jury fhall be taken. 15 2.4. 33. 4. 


[2991 p. 
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' . Now touching the giving up of their verdict, -if the jury fay they are 
agteed, the court may examine them by’poll, and if in truth they are 
not agreed, they are fineable. 29 Affz. 27. 40 Affiz. 10. 

If the jurors by miftake-or partiality give their verdict in court, yer 
they may rectify their verdict before it is recorded, or by advice of the 


dum eft, qued praeediftus Willicimus recuperet 
frifinam fuam de pradiftis tenementis werfus 
predifes Johannem & alios per vifum ree 


» Paf. 14 £,1. Rot. 10. coram 








cognitorum & dampna que taxantur per jur’ 
ded: marcas Miyuki G& ali: in mi+ 


ties prattice is fuppofed in the cafe 
“here quoted by the author. Pa; 
Rot. 43. coram rege, which was thus, Mar- 
tin Fitz-Ofbert recovered feifin of certain 
Yands, &c. in Wef-Somerton againkt the prior 
of Buttelye before Fobn de Lowetot and Wil- 
Hiam de Pageham, judges of aflife in Norfolk 
anno 16 E. 1. ‘The prior afterwards com- 
Sind greatly, that injuftice had been 
onc him by Lowesor at the faid affife, and 
thereupor the bifhop of Winchefer and 
others were ordered to hear the matter 
and do juttice to the prior. Upon this 
Lovetet and Pagebam were called before 
the faid bifhop, &c. and the prior objefted 
to Lovetot, ‘ Qudd fieri fecit falfam ire 
* yotulationem in rotulis fuis, & contra- 
* yiam verediéto juratorum affife predic- 






* tw, &c, & hoc paratus eft verificare per 


 predi&os juratores, qui omnes funt fu- 


£°® perftites, &c.”” To which Lewetor and 


P. replied by juftifying themfelves, 

and infifting, Quid bené, & rité pro- 
** cefferunt ad captionem illius affife, unde 
“* vocant recordum rotulorum fuorum, 
/8* Bre." im which the judgment pronounced 
by. ‘was entered in the following 
*€ Et quia per pradidum affifam 
[compertum] fuit, quod Fd- 
quo prediéus Martinus exivit, 
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. fui Tiberfhomo & 4ibere conditionis; 





 & quamvis ipie Edricus, & exitus de 
: fo proveniens tenuiffent dé prediéto 
* Priore & de i 





court 


‘© Martinus recuperet inde f{cifinam fuam, 
* &e. Et Yobannes de Pykering unus re- 
“ cognitorum prefate ailife, pro co quéd 
in veredi@o prefatm afiife, narrando 
illud verediftum, contrarius fuit omat- 
bus alits recognitoribus, narranéo aliud 
* quam inter iilosfuit provifum, ficut per 
examinationem corum conviétum [| com- 
“ -pertum] fuit, & manucaptus eft pery&c, 
* ideo ipi¢e & manucaptores fui in miferi- 
* cordia. Et practeptum eft vic’, quod 
** capiat pradi «de Pykeringy & fal- 
“ vo, &c. ita quod habeat corpus ejus apud 
“ Kenteford, &c, ad faciendam redempti- 
* onem fuam pro tranfgreflione praditta.” 
The bifhop of Wynton and his fdllawe then 
aye to examine Loweror aud Page- 
am touching the faid judgment. © Ft 
quia in confideratione fuper vereditto, 
“ prime aflife compertum ch, ued Ff. de 
“ Pykering wnus recognitorum praedicte 
“¢ affife, narrando illud verediftum, con- 
** trarius fuit omnibus aliis recognitoribus, 
* narrando alivd quam inter eos fuit pro- 
+ vifum ; & nichil de illo contrario in re- 
** cordo pradi&o fpecificatur five decla- 
“ ratur; immo quod verediétum captum 
“ fuit & receptum, ac frommes de uno & 
“ de codem affenfu fuiffenr in wereditio 
 prediflo; neo etiam ver dictum ipfo- 
“ rumundeeim dtemtur fivetpecificatur, 
* &c, nec duodecimu ¢ 
“ feparatus, nec fat fe; nec 
“« undecim ® duodecimo fue = 1 
“ nec per fe examinati &c. prow goris ¢ 
"6 in tali cafu’; Wh eas cheling Feuido 
“ fabfecutum fuit jadicium non \egi five 
“ confuctudini regni confonem, idecur 
ifefté, quod recordum ‘illud \aa ef 


» in hoc cafy) 
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odie together again and confider better of it, and alter: what they 
f h ivered. Plow. Com. 214. 4. Saunder’s cafe. ‘aR 

But if the verdi&t be recorded, they cannot retract nor alter it. Co, 
Lit. 927..9R, 2. Goren. 108,20 Affiz. 12. 5. H, 1. 22. 

acafe of felony or treafon the verdict mutt be given in open court, 

and no privy verdict can be given. Co. Lit. 227. 4. Co. P. C, 110. 

If a man be arraigned upon an inqueft. of murder or manflaughter 
taken by the coroner, and be found not guilty, the jury that acquits 
him ought to inquire, who committed the fact, and that fhall ferve as 
an indi€tment againft ‘that perfon, that the jury find did the faét. 


UE», 
Tay 


"fife prediGa. Et quia pradi@ti Foban- 
“ nes & Wilhelmus aliud recordati fuerunt, 
“* quam compertum fuit per recordum ro- 
“tulorum iphus Sobannis; & etiam quia 
*‘juratores prasdi@ti minds fafficienter'tuc~ 
“ rut cxaminati fuper articulis predicts, 
“ ficut’patet in ‘recotdo praditto, iteratd 
“‘fuerunt juratores jurati, 8 examinati ; 
“gui dicunt fuper facramentum fuum, 
“‘qudd prediétus Martinus fuit villanus 
** iptius Prioris die quo ¢jectus-{uit de pre- 
“ diGis tenententis, “&c, Et quia com- 
“ pertum eft, &c.  quéd Prior ad priee 
“diam aflifam coram prefatis ¥. & W. 
“ vefpondebat per ballivam fuum, gui qui- 
* dem ballivus non potuit deducere in ju- 
“dictum jus fanguinis nativi domini fui 
“ abfque prefentia domini fui, é&c. ac 
“ etiam! in fupradiéto recordo quéd nulla 
... “* prafcriptio longi temporis poteft liberum 
“ {anguinem in fervitutem reducere, quéd 
*‘omnind falfum -eft, do, ‘videtur, qued 
** judicium 7: de Lovetot erroncum efi; 
“aided confideratum eft, qudéd pradiéftus 
“ Prior rehabeat predi&a tenementa, ita 
ae gate omnia. fint in codem ftatu, in quo 
** fuerunt ante captionem praditte affile.”” 
Afterwards by writ of error the record co- 
ram epifcopo Wynton and fociis fuis audi- 
toribus. querelaruam was brought coram 
tin Fitz. Ofbers afligned for 











{eifin againft 

tin groflo verediéto fuper 
‘im communem ; 
fine brevi regis inde cis di- 
yne ipfo 

contra cotmus 

& prediéto tenemento abju- 
: Magne 


“ redi&to per ipfos pris pronuntiato; une 
“ dedicit, quod in hiis & aliiserratum eft, 
* Sc." To this the prior replied, that 
the faid Martin had’ been “ Premunitus 
« breve, quod vocatus fcire facias, & q 
* pradicti auditores habuerunt plenam po- 
“ teftatem, tim per breve domini regi 
‘quam per fpeciale preceptum domini 
“ regis, ad corrigenda recorda jufticiario- 
“rum vitiofa & erronea inventa & hoe 
* fatis conftat domino regi & ipfus confi- 
Ho, & guéd — mi we non of 
* cuperavit per groflum verediétum ; 
* non fuit ibi wercllitteds nifi tale, ea 
“ im m, quia per xi juratores 
“tum ; & quod preediéti auditores non 
“ miferunt contrarium verediftum priori 
*« verediéto, quia veredi€tum prils captam 
“ coram ‘¥.de Loveror fuit tale, quale im« 
“ perfeétum, & contra legem terra captum 
‘+ per’xi juratores, de ftatu fanguinis ultra 
“tempus limitatum; fecundum veredice 
** tum magis deberet dici {uppletio prioris 
* verediGi defeétivi, quam cidem contra~ 
“rinri.”” To which Martin rejoined, and 
infifted, “ Quéd pradiéta aflifa fuit plena 
“ ge perfeéta coram J. de Lovetot & fociis 
“fais juitic? capta, & hos liquat 
“in codem recordo, ubi dicit Furati dix 
“ cunt, &c, Et quod ipfe recuperavit pra- 
“ dia tencementa per groflum veredi 
“ proefate affif, petit judicium, fi pra- 
« dium groflum veredidtum fuper diffei- 
“ find pracist faéti aliquo modo fecun- 
“« dim legem & confuetudinem regni 
* glia d adpichillari, abfque brevi 
 atringta, Sc. sds cafe likes “ale y, 
The judgment i is cafe does 

ae fhou'sl feem, that the - 
why the record of the verdict is faid to be 
i was not, becaufe all 


gree, but becaufe the dita 
is were not diftinEly fps and 
a, which is declared to be the ufage 
cale, preut moris off in tali cafa. 
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< “Bot it is held, ‘that if'a man be tected br ialtbenctiacs 
£ by the ‘grand inqueft, and be acquitted, the jury fhall not make inch { 
further inquity. 14H. 7. @. 6.13 B 4. 8. B91 EL. 8. B. Coron. 117. 
WH. 4, 99).a.B. Coron. 32. 21 Ev 8.01) .| Bi Corer. 39. 
But furely the antient law was otherwile, and that the rite ~ 
_ quits, ‘whether upon a prefentment, ‘or upon an indi@tment of homi- 
r,) ide, thall be chaeed to fay; who did the fa&: 37 Affix. 15. 
| So ifa man be indiGted de morte cujufdiim: ‘ignoti, the inqueft thall be 
charged to tell the name, if they can. 2.E. 9. Coron. 159. 
A man is indicted of robbery and acquitted, ‘but it appeared to the 
court, that a robbery was done, but the prifoner ot guilty, and there- 
re upon the ftatute of inehefler the court ‘compelled the jury to 
refent wha did it, for the hundred is to anfwer for the bodies of the 
~ offenders, and the book concludes generally, Ee tiel courfe tiendra, ou 
home eft indite de mort de home & acquit 3 E. 3. Iter North. Coron. 307. 
fo that they made no difference, where the [indiGtrient was by the 
grand inqueft, or by the coroner’s inqueft. | 
The fame law ina appeal 22 Afizx, 39. Coron, 178.4 H.7. Rot. 
21. Raflal’s Entries 51. a. 
But at this day the law and pradtice hath obtained ‘that 
“T301] 
only upon an arraignment upon the coroner’s inqueft the 
jury, if they acquit the prifoner, thall inquire-who did the murder or 
manflaughter, and commonly it is a bufinefs of form, for they ufually__ 
fay, if it be not known, that Fohn a-Nokes did it. 37. H. 8. B. Coren. 
$2. 2)\E. 3.17.5. B. Coron. 39. Dy. 238. b. > 
4} And as to indi€tments of robbery, if the petit jury acquit the pri- 
foner, they do not inquire who did it, and the reafon of the diffes- 
ence is, that for the moft part in Eyre the petit jury were ali of the 
fame hundred, where the offenfe was committed, and then wpon.the 
ature of. Vinton the hundred were to aiulwer de ¢:soribus valefacto~ 
» and therefore ir was reafon to “put them ‘upon thr - ae wie 
con’ mitted-the robbery, if it appears to the court, that.a TO “ery... 
“committed, and the caf af 3 £. 3. Coron: 307. was in Eyre, (<a 
4 the jury, that tiies,\as well as inquires, is for the moft part of t ve rel 
ofthe county, and therefore they spate err of gu: oe 
| ne ee narod P.CASl.a ye Paheg eas 
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Parr I cap. sched a Pes 5 ae 
And therefqre it is, ‘Gaaselinataaen' inquelt faptesvifi corporis 


_-pootent a fugam feeit,sand the party betaken and arraigned, and pleads 


to that indi¢tment, the jury fhall not be charged tovinquire of the /u- 
gam fecit, becaufe found:before. by the corener’s infucit, and if they 
be charged therewith and acquit the prifoner, and likewife fay, that he 
did not fly, yet the record of the inquifition before the coroner finding 
the flight fhall take place to intitle the king. 3 £. 3. Forfeiture $5. 
Pit Eliz. Dy. 23876 - 

The jury may finda fpecialverdi&, or may find the defendant guilty : 
of part, and not guilty of the reft, ot may find the defendant 2 
guilty ‘of the faét, but vary in the manner. [39 2] 

Ifa man be indiéted of burglary, gudd felonice & burglariter cepit 
afportavit, the jury may find him guilty of the {imple felony, and ac- 
quit him of the burglary and-the durgdaritér. 

So if a man bevindicted of robbery with putting the party in ine, 
the jury may find -him guilty of the felony, but not guilty ‘of the 


‘robbery. 


The like where the smdiSbiseiit’ is clam & fecret2 a perfond. 
So if a man be*indicted upon the ftatute of 1 ‘Fac. of {tabbing contra 


_ formam flatuti, the jury may acquit him upon the ftatute, and find him 






guilty of manflaughter at common law, 25 Car. 1. Harwood"s cafe (d). 
So if a man be indiéted of ftealing of goods of the value of 10s; the 
jury may find him guilty only of goods to the value of 6d. and fo 
guilty only of petitlarceny. 41 £. 3. Coron. 451. Stamp. P. C, L. Ti. 
cap, 9. fol. 165. 4. 
So ifa en be indiéted of murder ex maliti-preecepitatd the gary 


, may n gusty of manflaughter. Co. Lit. 282. a. or that he killed 


befriend, ‘or per ‘infortunium; but nota in thefe cafes it is hat 
x AREAS = done fe defendenda, or per infortunum, 
- muift be fet down how it was done, wre h 











